Board of Judicial Policy and Administration

Supreme Court Building, Room 237
Cheyenne, Wyoming
August 13, 2018
8:00 A.M. - 10:30 A.M.
Video Conference

MINUTES

BJPA Members Present: Chief Justice Mike Davis (Chair), Justice Kate Fox, Justice Lynne Boomgaarden,
Judge John Fenn,* Judge Catherine Rogers, Judge Tom Rumpke,* Judge Bob Castor,* Judge Curt Haws,* Judge
Wes Roberts*

Others Present: Judge Marv Tyler, Judge Brian Christensen, Patty Bennett, Clerk of the Supreme Court, Julie
Goyen, Chief Information Officer, Ronda Munger, Deputy State Court Administrator, Tricia Gasner, Business
Applications Manager, Angie Dorsch, Executive Director of Equal Justice Wyoming, Cierra Hipszky, Business
Manager and Lily Sharpe, State Court Administrator

*Appeared remotely via phone or video conference

Agenda Items

Welcome Chief Justice Davis welcomed Board members and others present.

Judicial Vacancies | The Judicial Nominating Commission has been working very hard. Chief Justice Davis
noted that in August, the Commission announced nominees for the Supreme Court and for
district and circuit judges in the Fifth Judicial District. The Commission will meet again 1
after the vacancy is announced for a fourth district judge in the First Judicial District.

EJW Update 1. Update — Angie Dorsch

Angie Dorsch presented the annual report for Equal Justice Wyoming. (Appendix 1)
Justice Boomgaarden, Access to Justice Chair, added that Angie and other members of the
Access to Justice Delivery Working Group met in June to develop an RFP for a needs
assessment. Chief Justice Davis commended Angie’s success in creating a sustainable and
effective program and thanked the members of the Wyoming Bar for their support.




Legislative Update

1. Update — Lily Sharpe and Ronda Munger

A. Joint Judiciary Interim Committee Meeting — Laramie September 20- 21,
2018

The Joint Judiciary Interim Committee will hold its second meeting in Laramie on
September 20-21, 2018. The Committee will consider statutory clarifications as to
responsibility for court security cameras. The Committee will also review needed
statutory updates identified during the configuration of the jury and case management
systems, including updates relating to abstracts of court records. Currently, several
statutes require courts to provide records to other agencies. The statutes, however, are
inconsistent and outdated. The abstract bill would clarify the information the courts
must provide and allow electronic transmission of court abstracts to other justice
system partners.

Judicial
Conference
Reports

District Conference
President: Judge Tyler

Circuit Conference
President: Judge
Christensen

1. Circuit Court Conference — Judge Christensen
2. District Court Conference — Judge Tyler

The District Judges will receive an update at their meeting in September from Marc
Pelka and the Council of State Governments Justice Center on the Justice Reinvestment
Initiative. Judge Christensen inquired whether the circuit and district court judges could
meet together during the update.

Judicial Branch
Technology
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Committee

Members:

Chief Justice Davis,
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Judge Fenn

Judge Edelman
Judge Campbell
Judge Christensen
Judge Castano
Judge Haws

Courtroom Technology
Committee
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Chief Justice Davis,
Chair

Justice Burke

Judge Tyler,

Judge Sharpe

Judge Prokos

Judge Christensen

Courtroom Automation Committee Updates
1. FullCourt Enterprise (circuit and district) — Elisa Butler

The District Court Automation Committee recently experienced some changes. Judge
Skar, who will retire from the bench soon, has been replaced on the committee with
Judge Edelman. The next court automation meeting will be on August 14,

We will begin piloting FullCourt Enterprise in the circuit courts on October 1*. The
first pilot court will be Natrona County, and we have begun working with the clerks
and judges. Training for Natrona County will take place on August 24" through August
27™. The clerks will then be given about a month period to do user acceptance testing
within the system before go-live.

The FullCourt Enterprise rollout plan has been modified to account for a delay in
receiving a child welfare piece from Justice Systems, Inc. Unlike WyUser, FullCourt
Enterprise does not have a robust juvenile module that allows for tracking of parties,
relationships and placements in juvenile cases. We understood this when we originally
contracted with JSI for FullCourt Enterprise, and at that time we included a contract
provision that would require JSI to develop a child welfare piece that would layer on
top of the juvenile module to allow better tracking of information in juvenile




cases. Unfortunately, JSI has informed us that it is substantially behind in developing
this piece. Based on feedback from JSI, we anticipate that we will receive this piece in
January of 2019. Unfortunately, we cannot roll out the system to the district courts
without that piece. We will also need time to fully test the child welfare piece and
request any additional customizations that are needed before we roll out the system to
the district courts. As a result, we currently anticipate that the we will be able to start
piloting in the district courts no earlier than the fall of 2019.

The FullCourt Enterprise rollout team currently consists of four people from the Court
Technology Office:

Heather Kenworthy — Project Manager;

Di Wilsey-Geer — Business Analyst;

Bethany Slagle — Business Analyst; and

Tyler Christopherson — Systems Administrator

We have concluded that we simply do not have enough people to rollout FullCourt
Enterprise in a timely manner. As a result, we are hoping to add four new people to the
FullCourt Enterprise rollout team to allow a more timely and efficient rollout of the
system throughout the state.

In June, the BJPA was provided an update of the public access system. At that meeting,
it was reported that the Joint Judiciary Committee had taken up public access to court
records as an interim topic. In May, the JJC met, and indicated that it was less than
happy with how public access has been proceeding. As a result, the public access
subcommittee, made up of clerks, judges, and attorneys convened to reevaluate how
public access to court records should move forward. The subcommittee came up with
possible alternative recommendations which will be presented to a Joint Judiciary
Committee public access working group on August 28,

2. Jury Management — Tricia Gasner

The Court Automation Committee will review the jury questionnaire at its meeting this
week. Substantial configuration is required to create the interactive questionnaire, so
the questionnaire needs to be uniform throughout the state. The Court Technology
Office AgileJury team continues to meet with clerks every two weeks to demonstrate
the AgileJury and eJuror applications. Laramie and Platte County Circuit and District
courts are currently using the system and creating questionnaire pools (Q pools) for
their new terms. The next courts to receive the system are circuit and district courts in
Teton, Park, Hot Springs counties and Albany County District Court. Their functional
training is scheduled for December 11-13, 2018 in Powell, Wyoming. The jury pools
are now updated to include change of address information and to remove deceased
individuals. The updates utilize data from Driver Services, Voter Registration, Vital
Statistics and the National Change of Address.




Courtroom Technology Committee Updates — Julie Goyen

During our next meeting, Justice Fox will replace Justice Burke on the Courtroom
Technology Committee. We expect to enter into a Courtroom Technology MOU with
Weston County in the next couple of weeks.

The old courtroom technology website has been moved into the Azure cloud as a
SharePoint site. An email was sent out a few weeks ago with login instructions. There
is a project summary with dates of major project milestones.

The next meeting is August 28, 2018 and the Committee will be discussing alternate
project rollout scenarios as the Judicial Systems Automation Account has brought in
less than expected revenues.

In September, Judge Rogers’ courtroom will have an audio installation completed. We
continue to work with the Laramie County Commissioners with the Committee’s
blessing. The County will give the State funds for the 3 circuit courtrooms and a new
large courtroom. The Laramie County District Judges are paying for Judge Rogers’
upgrade and the State will take on the two remaining courtrooms.

Emergency Requests have slowed down since this time last year. There is a new request
in Albany County Circuit Court. The equipment is approximately 13 years old and has
had performance issues for the last year and a half. Judge Castor is meeting next week
with the Albany Commissioners to discuss the electrical work that needs to be
completed by the county. Once the work is conducted, the audio upgrade will be
installed.

Project Stratus Phase III Branch Hardware Replacement — Julie Goyen

Last week the hardware refresh took place in the circuit courts of Evanston, Kemmerer,
and Afton. Both district and circuit courts were upgraded in Jackson and Pinedale. The
CTO has begun to tentatively schedule the rollout in late September for Riverton and
Lander. Additionally, the last BJPA minutes were sent out and contained the new
hardware/software standards. The standards contain an exception request process.
Thus far we have received two requests with a third expected. The IT Steering
Committee will review those later this month. We are over halfway done with the
rollout. The remainder of the biennium funding was used to purchase the final
equipment needed for hardware refresh. Internet circuits in Cheyenne and Casper did
not get upgraded during Phase I. We are close to getting those installed.

Payment Card Industry (PCI) Compliance — Julie Goyen

The Branch is required by the Payment Card Industry Standards to comply with
numerous security standards, including security awareness training to all Branch staff.
After investigating security training vendors, a cybersecurity training company called
“Ataata” was selected. Training is done in short 2-3 minute videos with a quick follow-




up question to be completed by the employee. (Other vendors had training sessions that
were anywhere from 15-30 minutes.) Additionally, the Ataata software allows us to
train on phishing emails and bogus emails that, if clicked, educate the user on the
warning signs in the email. The kick-off meeting is Wednesday of this week.

Court Security
Commission

Judicial Members:
Justice Kautz
Judge Tyler
Judge Roberts

1. Update — Ronda Munger

The Court Security Commission met on June 26, 2018, and discussed the $400,000
appropriation provided by the 2018 Legislature to the Supreme Court for court security
improvements. The Commission recommended the funds be distributed to the 7
counties that received courthouse security assessments in 2016; that the funds be
distributed by a grant process and a formula that prorates the assessed needs of the
county with the amount of funds available; and that any funds not used by the seven
counties be made available to other counties through a second grant process. The first
grant applications are due September 11, 2018.

Permanent Rules
Adyvisory
Committee
(PRAC)

Appellate Division
Judicial Members:
Justice Davis
Judge Fenn

Civil Division

Judicial Members:
Justice Fox, Chair Judge
Castano

Judge Kricken

Judge Rumpke

Criminal Division
Judicial Members: Judge
Edelman, Chair Judge
Arp

Evidence Division
Judicial Members: Judge
Rumpke, Chair Judge
Nau

Judge Radda

Juvenile Division
Judicial Members:
Judge Wilking, Chair
Justice Kautz

Judge Campbell
Judge Fenn

1. Appellate Rules Update — Chief Justice Davis

The Appellate Division will meet on August 30, 2018, to review comments from the
Bar on the proposed modification of Appellate Rule 7.05. The change would lower the
maximum number of pages from seventy (70) to forty-five (45) for principal briefs and
from twenty (20) to fifteen (15) pages for reply briefs. The change would also allow
the option of a maximum word count for both principal briefs and reply briefs.

2. Civil Rules Update — Justice Fox
A. Rules of Civil Procedure, Rule 40.1. Transfer of Trial and Change of Judge

The Civil Division received substantial feedback from the Bar on the District Court
Conference resolution requesting suspension of Rule 40.1(b). (Appendix 2) A review
of actual usage of the rule reflects that the number of cases assigned out of the district
is fairly insignificant. Judge Tyler advised that the Conference has not discussed the
Bar response yet. The consensus of the Board was to request the Civil Division to
discuss the issue in light of the feedback.

B. Uniform Rules for District Courts, Rule 403; Rules of Civil Procedure, Rule
10 and 62; Rules of Criminal Procedure, Rule 49; and Rules of Procedure
for Juvenile Courts, Rule 1

The proposed amendments below requiring court documents to be filed on letter sized
paper have been sent to the chairs of the respective Rules Divisions. Judge Tyler
submitted the attached modifications on behalf of the District Court Conference.
(Appendix 3) Judge Castor moved, seconded by Judge Rogers, to support issuance of
the draft orders below with the modifications suggested by the District Court
Conference. The motion passed unanimously on a voice vote.

1. Draft Order Amending Rules 10 and 62 of the Wyoming Rules of
Civil Procedure

ii. Draft Order Amending Rule 49 of the Wyoming Rules of
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Criminal Procedure

Draft Order Amending Rule 1 of the Rules of Procedure for
Juvenile Courts

iii.

3. Criminal Rules Update — Patty Bennett

Patty Bennett advised the proposed video conferencing rule changes allowing
appearance by a defendant, judge, attorney, or combination, with the consent of the
defendant will be considered by the Supreme Court in the near future.

4. Rules of Evidence Update — Judge Rumpke

The Division is considering some minor changes relating to hearsay exceptions.

5. Juvenile Rules Update — Patty Bennett

No update.

Judicial Salaries
Committee

Members:

Justice Fox, Chair Justice
Davis

Judge Fenn

Judge Rogers,

Judge Bartlett

Judge Christensen

1. Update — Justice Fox

The subcommittee believes it is important to educate the Legislature on the importance
of maintaining competitive salaries. The attached memo provides background material
to assist judges in preparing for conversations with legislators. Judge Castor moved,
seconded by Judge Rumpke, to distribute the memo to the members of the Judiciary.
The motion passed unanimously on a voice vote. (Appendix 4)

Pretrial Release
Issues

1. Legislative Interim Work — Judges Christensen, Haws, and Roberts and Patty
Bennett

Judge Haws reported the subcommittee is continuing to study options for improving the
information available, as well as a list of factors to use, to assist in making sound bail
decisions.

Sweetwater County
Supervising Judge

In accordance with the BJPA Policy Statement (Appendix 5), Judge Castor moved,
seconded by Justice Fox, to approve the recommendation from Judge Jones and Judge
Prokos that Judge Prokos be appointed as the Supervising Judge for the Sweetwater
County Circuit Court until July 18, 2019. The motion passed unanimously on a voice
vote.

Circuit Court
Audits

Buffalo Audit Letter July 13, 2018 (Appendix 6)




Actions taken by the Board:
1. Request the Civil Division to review the Bar’s comments relating to peremptory challenges of judges.

2. Voted to support the proposed amendments requiring court documents to be filed on letter sized paper, with
the modifications suggested by the District Court Conference.

3. Voted to distribute the background memo on judicial salaries to all members of the Judiciary.

Action items:

None

Schedule of Future BJPA Meeting — December 10, 2018
Events Judicial Council Meeting (Laramie) — September 18-19, 2018
Joint Judiciary Interim Committee (Laramie) — September 20-21, 2018

Appendix 1: EJW Annual Reports
Appendix 2: Comments from the Bar on Rule 40.1(b)

Appendix 3: Draft Orders amending Uniform Rules for District Courts, Rule 403; Rules of Civil Procedure,
Rule 10 and 62; Rules of Criminal Procedure, Rule 49; and Rules of Procedure for Juvenile Courts, Rule 1

Appendix 4: Judicial Salaries Memo
Appendix 5: BJPA Policy Statement
Appendix 6: Audit Letter

Attachments are highlighted

Approved on September 24, 2018



Equal Justice Wyoming

Annual Report to the Wyoming Supreme Court
July 2018

Board of Commissioners

Stuart Day, President

Cathy Duncil, Vice-President

Jacquelyn Bridgeman,
Secretary-Treasurer

Brad Bonner

Patrick Day

Jennifer Hanft

Katie Hogarty

Tyson Logan

Tom Lubnau, I

Monica Vozakis
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Staff

Angie Dorsch, Executive Director
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Liz Hutchinson, Staff Attorney/Pro Bono

Coordinator
Aaron Varner, IT Project Manager
Jessica Wales, Administrative Assistant

“Injustice anywhere is a threat to justice everywhere.”

Dr. Martin Luther King, Jr.

Message from the Executive Director

We have made great progress over the past year, and on
behalf of the Board of Commissioners and Staff of Equal
Justice Wyoming (“Equal Justice”), | am pleased to report
on our program’s developments over the 2018 fiscal year
(FY) ending June 30, 2018.

Volunteers continue to be at the center of our efforts to
expand services. Attorneys volunteered their time over
the past year in a wide variety of ways, but their volunteer
efforts share one thing in common — they made a
difference for someone in need who otherwise couldn’t
afford an attorney.

Notably, the Volunteer Reference Attorney (VRA) Program
has quickly grown over the past year. In total, the program

Appendix 1



assisted 684 people in 2018; a 203% increase over FY 2017. We look forward to the continued
expansion of the program.

We also received additional funding from new sources to launch two new programs: 1) a free Access
& Visitation Mediation Program to help parties resolve custody and visitation disputes, and to assist in
the development of parenting plans, and 2) a new project to expand legal services to victims of crime.

In FY 2018, 3,538 persons received assistance
from Equal Justice and the programs we fund.

Although we have expanded legal assistance,
information, and advice through our
programs, we still have a long way to go. The
limited resources that are available meet only a fraction of the need. We must ensure a continued
commitment to providing access justice for all, even in tight economic times. The fairness of our justice
system depends on that commitment.

Because of our limited resources, we rely heavily on volunteers. We would like to extend a sincere
thank you to all of the dedicated volunteers and staff of legal aid programs and to all of our pro bono
attorneys who volunteered for Equal Justice in the past year. It takes everyone working together to
make justice for all a possibility.

- Angie Dorsch

Wyoming Among Top States for Attorneys Providing Pro Bono

In 2017, Wyoming was one of 24 states that participated in a national pro bono survey conducted by
the American Bar Association. The survey was distributed to all licensed Wyoming attorneys. The ABA
pro bono report was released in April 2018, and Wyoming was among the top states in terms of the
percentage of attorneys undertaking pro bono and the number of pro bono hours provided.

Of the 24 participating states, Wyoming ranked third highest in the number of hours of pro bono work
attorneys reported. Over 70% of attorneys reported having completed some pro bono in the previous
year, and those attorneys averaged 65.4 pro bono hours. Wyoming was a leader in providing pro bono
services to individuals - 94.3% of the attorneys who provided pro bono in the previous year provided
services to individual clients. Among the states, Wyoming also ranked third in terms of public service
activities. Seventy-six percent of Wyoming attorneys reported having done some type of public service
activity in the previous year.



These figures demonstrate the tremendous amount of pro bono work that Wyoming attorneys are
providing. However, the number one factor that attorneys reported as discouraging them from pro
bono work was a lack of time. This is understandable; attorneys are under incredible time pressure. In
recent years, Equal Justice has launched programs that offer alternative pro bono opportunities so that
busy attorneys can still provide pro bono services.

Pro Bono Programs and Initiatives

Volunteer Reference Attorney Program

In March 2016, Equal Justice
launched the Volunteer NUMBER OF PERSONS ASSISTED
Reference Attorney (VRA) pilot
program in Cheyenne, placing pro
bono attorneys in the Laramie
County Courthouse to assist self-
represented litigants. The
attorneys provide legal
information, explain court
procedures, and assist litigants
completing pro se forms. The
program has been a huge success,

and Equal Justice has worked, in
cooperation with local bar
associations, to greatly expand the program to other

684 individuals assisted by
69 Volunteer Reference Attorneys
271 volunteer hours recorded

counties. In FY 2017, the program had sites in Casper,
Cheyenne, Laramie, Rawlins, and Sheridan. In October
2017, Equal Justice launched the sixth VRA program site
in Green River. A reference attorney is available in the ~ 203% increase in persons served
courthouses of each of the six counties on the first and

third Thursday of each month from 2:00 to 4:00 p.m.,

except in Green River where an attorney is only available

on the first Thursday of each month. The VRA program assisted 684 individuals in FY 2018, more than
doubling the number of persons assisted last year.



Wyoming Free Legal Answers

The Wyoming Free Legal Answers
(WFLA) portal, found at
wyoming.freelegalanswers.org, was
launched in  August 2016, in
partnership with the American Bar
Association, to offer free legal advice
online. The online platform screens
applicants for income eligibility and
allows eligible individuals to submit
civil legal questions via a secure
portal. Attorneys licensed to
practice law in Wyoming are able to
register as volunteers on the site. The

volunteer attorneys then log in and can answer legal
guestions that have been submitted by low-income
individuals.  Equal Justice provides the day-to-day
administrative functions for the site, including ensuring
that only Wyoming licensed attorneys in good standing

178 legal questions answered by
15 volunteer attorneys on
wyoming.freelegalanswers.org

are given access to answer questions on the site and ensure that only civil questions are asked. Equal

Justice also sends weekly updates to the volunteer lawyers, including supplemental resources for both

lawyers and clients.

“Thank you so much for the fast response. This has
helped me make some sense of what was an
overwhelming process. | forgot to thank you when | got
this [response] yesterday and had to let you know how
much this means to us. This site is a blessing for those
that need it.” — Client who received legal advice on
Wyoming Free Legal Answers

The portal is an important resource that
reaches Wyomingites in rural and
underserved areas of the state as well as
those  with limited access to
transportation and child care. It is also
an innovative tool that allows flexibility
for busy attorneys to contribute pro
bono services anytime, anywhere they
have an internet connection. In FY 2018,
pro bono attorneys answered 178

guestions submitted on the portal, a 16.4% increase over last year.



Volunteer Lawyers Program

Equal Justice manages the statewide Volunteer Lawyers Program (VLP) in partnership with the
Wyoming State Bar. Over the past year, we continued our work to increase pro bono legal services.
We strive to provide resources and support to encourage and enable attorneys to undertake pro bono

legal services for low-income clients. The type of assistance available through the VLP ranges from

advice and brief services to full-representation of clients.

In September 2017, Equal Justice launched
a new monthly legal advice clinic in
collaboration with the University of
Wyoming College of Law’s Equal Justice
Club and the Downtown Clinic, a healthcare
clinic in Laramie. The clinic expands pro
bono services and provides a great benefit
to the community as well as a valuable
learning opportunity for the students who
volunteer.

Pro Bono Cases

Advance
Directives/POA

1%
\

Wills & Estates _,

0/
3%

Other
~1%

Individual Rights

6%

“I attended yesterday’s consultation with volunteer
attorneys. Please know that | appreciate this service
and found my attorney to be respectful, knowledgeable,
considerate, and perfectly professional. Your service
does it well and is celebrated by me. What an asset to
the Laramie community.” — Client who received legal
assistance at a Laramie advice clinic

Monthly legal advice clinics are
held in Cheyenne and Laramie
with periodic clinics held in
other locations throughout the
“i”l‘:]“"’” state in collaboration with local
bar associations.

_ Employment
2%

Consumer/Bankruptcy /
‘m 19% g Equal Justice receives many

12%
Minor
Guardianship
8%
Family Law
52%

212 matters handled by pro bono attorneys

applications for pro bono
representation. Not all
applications accepted by Equal
Justice can be placed with an
attorney. The requests for
assistance far outpace the
number of available pro bono
attorneys. However, 212 legal
matters were handled by a
volunteer attorney over the
past year.



Volunteer Attorney Receives Pro Bono Award from Wyoming State Bar

Lee Dickinson received the Wyoming State Bar’s Pro Bono Award in September 2017. Lee has accepted
many cases from Equal Justice and goes above and beyond for his pro bono clients. Each time Lee
closes a pro bono case with our office, he asks what he can help with next. He has helped with cases
ranging from debt collection defense and enforcing a judgment to helping a client receive his rent
security deposit when it was wrongfully withheld and helping another client escape a lease when the
home was unsafe for the client and her children. We are grateful to work with such an outstanding
volunteer attorney.

Training and Support for Pro Bono and Legal Aid Attorneys

Equal Justice provides support to pro bono and legal aid attorneys in several ways. Equal Justice holds
free CLEs to provide training on the areas of law that are the most common among our target
population. We also offer some trainings specifically for legal aid attorneys. The webinars we host are
archived and available on our Pro Bono Portal for our volunteer attorneys and legal aid attorneys to
access at any time.

The Pro Bono Portal is a valuable tool. There are a variety of resources on the Portal, such as sample
pleadings and toolkits. These resources allow attorneys to take pro bono cases in areas of law they do
not regularly handle.

Equal Justice also has a pool of volunteer mentor attorneys who are willing to mentor less experienced
attorneys taking a pro bono case. In addition to these resources, Equal Justice provides professional
liability insurance to cover our volunteers for any case or activity they undertake through our program.
These resources and support make it easier for attorneys to provide pro bono legal services.

New Mediation Programs

In 2018, Equal Justice launched two new mediation programs. The Access & Visitation Mediation
Program provides free mediations in cases that involve custody or visitation issues and helps parents
create parenting plans. The second program, the Volunteer Mediation Program, is in partnership with
the Ewing T. Kerr American Inn of Court. Members of the Inn have signed up to provide volunteer
mediation services in Laramie County family law cases. Through these programs, six individuals
received mediation services to help them resolve their family law cases. We are currently piloting these
programs in Cheyenne. We hope to expand these services in the future.



Self-Help Resources and Legal Information

Legal Help Website

Equal Justice launched our legal information website, www.legalhelp.wy.gov, in November 2012. Since
then, we have continually expanded the site and updated the content to provide information,
resources, videos, online classrooms, and pro se forms that address the most common civil legal issues
faced by low-income individuals.

LegalHelp.wy.gov

Traffic on the website continues to steadily

increase. In FY 2018, there were 42,996 [

visits to the site, compared to about 26,000 [Ty r——

in 2016 and 38,549 in 2017. This was an [P

11.5% increase in traffic to the site from .

2017 and a 65% increase from 2016. The stevists [ N

site was visited by 33,394 unique users in [ —

2018, compared to about 19,000 unique 5 T S S0 B T
users in 2016 and 28,558 in 2017. w2018 m2017 m2016

The website is an important tool that
allows the public to understand their legal —
rights and access legal information in plain
language and is a frequently used resource.

LiveChat

Although there are a growing number of self-help services and Volunteer Reference Attorney locations
where people can get help finding appropriate legal resources in person, many in Wyoming do not have
access to in-person assistance. In order to help people find the information they need remotely, Equal
Justice’s website has a LiveChat feature that can help people navigate our expansive website to find
the legal resources they need. The LiveChat is somewhat like a remote self-help center in that it doesn’t

offer legal advice, but instead helps people

187 visitors to www.legalhelp.wy.gov navigate to appropriate information and

received assistance from a trained resources. In FY 2018, 187 visitors to the
LiveChat operator website received assistance from a trained

LiveChat operator. The majority of the

LiveChat volunteers are law students. We

also utilize an  AmeriCorps  VISTA
(Volunteers In Service To America) member to help provide training on the LiveChat software and
manage the volunteers’ schedules.


http://www.legalhelp.wy.gov/

Outreach

The Equal Justice Staff engages in outreach to help people know their rights and to increase public
awareness of available legal resources and programs. Staff held outreach events at various
organizations, such as CLIMB Wyoming, Dads Making a Difference, Homeless Veterans Stand Down,
and presentations at public libraries. Staff also conducted outreach to social service providers and
community partners.

In September 2017, Equal Justice began conducting regular outreach at the VA Hospital in Cheyenne.
Our AmeriCorps VISTA member and staff set up a resource table at the VA hospital twice per month to
provide legal information and resources to veterans. We assisted 75

75 persons assisted

persons through our VA outreach. Our VISTA member also provided
resources and information to the VA Staff so they can make appropriate through VA outreach
referrals to available legal resources when necessary.

In addition to our outreach at the VA, we have also partnered with the

Vet Center to assist veterans. Equal Justice held a joint outreach event with the UW Civil Legal Services
Clinic and the Vet Center to provide information and legal assistance to veterans regarding discharge
upgrades.

We strive to increase awareness of the legal resources available to low-income individuals. We will
continue our outreach efforts to expand the reach of our programs.

Supporting Statewide Civil Legal Services through Grants

Equal Justice’s mission to provide a

GRANT EXPENDITURES

statewide delivery system for civil legal
P R aid is largely carried out through our
[ $836,743] — [e— grants to legal service organizations.
We are the largest single source of
funding for civil legal services in
Wyoming. In FY 2018, we provided

$937,356 in grants.

$937,356 provided in grants
2,196 clients received services

Equal Justice received VOCA (Victims of Crime Act) funds
from the Division of Victim Services to provide civil legal services to victims of crime. These new funds
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were awarded as a pilot project in 2018, and we granted the funds to the Wyoming Coalition Against
Domestic Violence and Sexual Assault and the Laramie County Community Partnership Medical-Legal
Partnership. The grantees utilized $58,368 in VOCA funds to increase legal assistance for victims.

In total, 2,196 eligible clients received legal services through the grant programs we fund.

Legal Aid of Wyoming

Legal Aid of Wyoming is a statewide legal service provider. Equal Justice awarded three grants to Legal
Aid of Wyoming that have expanded legal services to underserved areas of the state.

Statewide Legal Advice and Intake Hotline Grant

Equal Justice has partnered with Legal Aid of Wyoming to ensure individuals across the state have
access to the advice of a lawyer through a hotline, which has been in operation since November 2012.
Legal Aid of Wyoming operates the

hotline Monday through Friday from 9:00 Individual Rights

a.m. to 4:00 p.m. The hotline is a lifeline & Pl

for many people in rural areas that have e Fapkenitey
limited ability to go to a legal aid office in o= C\ [ Con;;,mer

person. The hotline number is widely ,‘m Employment
Juvenile 12% A/ 1%

distributed by court clerks and librarians ot

to people who are looking for legal advice
and assistance.

Family Law
61%

The hotline is an effective and efficient
way to provide advice and answers to
legal questions across the entire state,

Hotline

including rural and underserved areas. In
addition to providing legal advice, the
hotline is also a central point to apply for —
legal services. Clients are screened for

eligibility before any advice or services

are provided, and an application is then

taken. The hotline assists people from every county in Wyoming.

The number of callers served by the hotline significantly decreased in 2018. Although we do not know
the reason for the decrease, it is likely that as we have expanded other programs, such as the Volunteer



Reference Attorney Program and the Wyoming Free Legal Answers website, persons looking for legal
advice and assistance are utilizing these other avenues for legal help.

Rock Springs (Southwest Wyoming) Grant

In June 2013, Equal Justice partnered with Rock Springs
Legal Aid of Wyoming, awarding a grant
egs . Wills & POA
specifically to expand services to the 4%
southwest corner of Wyoming by opening a | Juvenile C°";;me'
legal aid office in that area of the state for the Housing i

11%

first time. Since the launch of the program,
Equal Justice has continued to provide the
necessary funds to maintain a full-time
attorney in Rock Springs to serve Sweetwater, Fainiy L
Lincoln, and Uinta Counties. The grant from 74%

Equal Justice has made it possible to expand
services to this underserved area of the state.
In 2018, the Rock Springs attorney handled 44

legal matters.

Gillette (Northeast Wyoming) Grant

The northeast corner of Wyoming had

Gillette never had a legal aid office until
Wills & September 2013, when a grant from
Estates Consumer . . .
o 4% 15% Equal Justice provided the funding for a

5% - / Income

B e full-time legal aid attorney in Gillette for
4% the first time. Equal Justice has continued
to provide the funding to maintain a legal

aid office in Gillette. The attorney

Family Law
72% provides services to a large service area

— covering five counties. The attorney
provides legal services in Campbell,
Crook, Johnson, Sheridan, and Weston
Counties. The Gillette attorney handled
53 cases in 2018.
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Wyoming Coalition Against Domestic Violence and Sexual Assault

The Wyoming Coalition Against Domestic Violence and Sexual Assault (“the Coaltion”) is a statewide
legal aid provider serving victims of abuse. The services the Coalition provides are vital to protect
victims from further harm. The services

they offer go beyond getting protective WCADVSA
orders. The Coalition provides holistic
. to helo victi b ith all i Protective C)lt:;r Custody
services to help victims with all issues 6 17%
p . . Orduer e
related to the abuse, including cases 13% B ce

such as divorce or custody, which help 14%
protect victims and their children from

further abuse.
Adult

Guardianship
Equal Justice has provided substantial .
funding to support the work of the
Coalition since 2012. The funds have
expanded the availability of legal

services and support a satellite office in Cody that —
was opened in 2016. Through a new award of

VOCA (Victims of Crime Act) funds from Equal

Justice, the Coalition also opened a new office in Lander in 2018. Equal Justice funds three full-time
attorneys and a portion of a fourth attorney. The Coalition handled 201 cases in 2018.

Wyoming Children’s Law Center

: : -
The Wyoming Children’s Law Center (WCLC) Wyoming Children’s Law Center
provides legal services in cases involving children e

. . . Individual a Education
and families in a variety of areas of law. For Rights o 16%

. 2% \
example, the WCLC provides advocacy to ensure - ~ Minor
children receive special education services to g ) G”a'f;?y"s'“"
which they are entitled, represents children with ———
special needs, and handles family law cases. The Custody/Support A
43% u

WCLC fills a great unmet need. The grant from Guardianship

4%

Equal Justice supports a full-time attorney handling
a wide variety of civil legal cases involving children. Di‘;’/’ce
The WCLC handled 89 cases in FY 2018. L
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Laramie County Community Partnership

The Laramie County Community Partnership (“LCCP”) received a grant from Equal Justice to launch
Wyoming's first Medical-Legal Partnership (“MLP”). MLPs are quickly expanding across the country to
address health-harming legal issues. The MLP addresses a wide range of legal issues ranging from legal
help to have a landlord address mold that is causing asthma attacks to helping clients receive benefits
under their health insurance or

MEDICAL-LEGAL PARTNERSHIP

public benefits to which they are
Advance Other Consumer/ entitled in order to obtain and pay

Directives/POA ~ 1% Bankruptcy
\ ’ ~ 8% for medical care and necessary
¢ Education . .
1% medications. The MLP places a
Family Law

16%

lawyer into a medical team to

Juvenile
HRECH . - 1% identify and address patients’ legal
Maintenance —— Y p g

Employment
48% i

needs to improve their health. The
Health

Housing 11 "R MLP entered into a partnership
4% with HealthWorks medical clinic in
Cheyenne, but also receives

referrals from other health care

providers. The MLP fully launched
in September 2016 when they
began taking cases. In FY 2018, the MLP
provided services to address 184 legal

. 184caseshandledin2018

matters.
Teton County Access to Justice Center

The Teton County Access to Justice Center
(“TCATIC”) was launched in 2012 with funding Adulg

Guardianship

from Equal Justice. The TCATJC is housed in space small laims )
donated by Teton County and shares the space i

Housing
with the county law library. The TCATIJC provides 8% /

Domestic

TCATIC

Family Law

. . . 52%
legal information and self-help services to Teton, 2

Violence
19%

Sublette, and Lincoln Counties. Eligible applicants
may also apply for legal representation through a o,
panel of private contract attorneys who provide =
legal services at no charge to the client. The

services are paid at a reduced rate from the Equal

Justice grant funds.
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Our grantees provide valuable services that help low-income clients who otherwise would be unable
to get legal help from an attorney. We thank the dedicated staff of the programs we fund for their
work and commitment to access to justice.

Summary

Equal Justice continually strives to leverage our limited resources to provide legal services to as many
low-income individuals as possible. Over the past year, we have been successful in utilizing volunteers
and additional funding to help expand services. But we are still meeting only a fraction of the legal
needs of the low-income in our state. Too many people are forced to appear in court without an
attorney because they simply cannot afford a lawyer. Although we hope to make it easier for self-
represented individuals to navigate the civil justice system, we will also look for additional ways to
expand services for more individuals.

We were successful in obtaining new sources of funding outside of the state special revenue funds we
receive. After a six-month pilot project funded by federal VOCA funds, Equal Justice has been awarded
an additional $400,000 to expand civil legal services to victims of crime in FY 2019. We have granted
those funds to the Wyoming Coalition Against Domestic Violence and Sexual Assault and the Laramie
County Community Partnership’s Medical-Legal Partnership to continue to expand their assistance to
victims. These are vitally important services and we hope to continue to expand these services in future
years.

In the coming years, we will continue to look for innovative ways to bridge the divide in access to legal
services. Creative solutions will be necessary to overcome the barriers to access to justice, but we are
committed to finding solutions.
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Financial Summary

The revenue generated from filing fees that
provide the funding for Equal Justice has
declined significantly over the past two years.
In the coming years, Equal Justice will continue
to closely monitor any changes in the special
revenue that funds our programs. We
currently have reserve funds available to meet
our obligations and remain within our
spending authority.

Additional Revenue

In 2015, Equal Justice also began receiving
additional funding from the increase in pro
hac vice fees paid by out of state attorneys.
The Wyoming State Bar increased the fees by
$200 with 100% of the increased fee going to
Equal Justice Wyoming to help support civil
legal services. The fees generate
approximately $30,000 per year and are
earmarked to be used for grants. We sincerely
appreciate the State Bar’s support for access
to justice.

We expanded our grant program through
additional VOCA funds in 2018 and as we
continue to add new resources, programs, and
initiatives, we will also continue to explore
additional funding to support our work.

Summary of Expenditures

Salaries and Benefits $381,684
Office Expense and
Travel $32,757

Telecommunications $2,442

Grants*®

Legal Aid of Wyoming $269,572
Wyoming Coalition Against
Domestic Violence &
Sexual Assault S427,948
Wyoming Children’s
Law Center $69,500
Teton County Access to
Justice Center $86,224
Laramie County
Community Partnership 584,111

Special Services $14,932

Total* $1,369,170

*Includes the June 2018 grant expenditures which
were paid in July 2018.

Vision - Equal access to justice for the people of Wyoming.

Mission - Serving the legal needs of low-income persons of Wyoming through community

engagement, education, information, and expansion of legal services throughout the state.

Equal Justice Wyoming
2300 Capitol Ave. 1° Floor, Cheyenne, Wyoming 82002
www.equaljustice.wy.gov




CALL FOR COMMENTS
Peremptory Disqualification of Judges

First Notice: June 12, 2018

Second Notice: July 5, 2018

Deadline: July 12, 2018

Distribution List: All Active, New Active and Emeritus members (3,003)
Number of Commenters: 55

Mackenzie Williams
Cheyenne, WY

I very much favor rescinding WRCP 40.1(b)(1) allowing lawyers to peremptorily disqualify
judges. I think we have adequate law when it comes to removing judges for cause. Allowing
peremptory removals is contrary to a system in which we appoint qualified judges and trust
that they will be impartial in all cases. I think judges in Wyoming are very conscientious about
their duty and would generally remove themselves if they felt impartiality was a challenge.
And, as stated, we have a body of law to allow litigants to disqualify judges in appropriate
circumstances. Allowing peremptory disqualifications is contrary to our goal of efficiently
resolving disputes.

RT Cox
Gillette, WY

I believe that peremptory disqualification has an important role in the fair administration of
justice. This belief places me, predictably, at odds with the judges. I would never make it a
standard practice to always disqualify a judge from every case (except one Circuit judge, now
retired, whose practices regarding scheduling were unreasonable). There are cases where a
client or cause of action needs to be assigned to a judge out of district. There are cases, in my
perception, where the assigned judge has such a jaundiced perception of plaintiffs and their
proof that | do not feel that justice is balanced when hearing a particular case in front of a
particular judge. I do not feel that it is an abuse of the rules, or of administration of justice, to
remove an assigned judge. If | remove a judge, I will not know who will be assigned. All of
this said, I have tremendous respect for the District Judges in this state. We are fortunate that
the selection process almost always results in appointment of thoughtful, learned and fair
judges. But the process is not perfect and on occasion I need to swear off a judge in the
interests of my client.

Appendix 2



Scott Ortiz
Casper, WY

Sharon: It is a change that is long overdue. All lawyers have their ups and downs with different
Judges, but unless a true conflict exists we as a bar should not be able to swear off any judge
of our choosing no matter how trivial our reason.

I do have one caveat. | worry about the situation where a Judge may have sanctioned a lawyer
multiple times or something else fairly extreme which creates a perception of dislike toward
the lawyer. Is there really an avenue to disqualify the judge if rule 40.1 gets removed?

Sue Davidson
Cheyenne, WY

I agree that the situation described in Mr. Tyler's communication should be investigated. |
disagree that the Rule should be suspended. Judges, clients and attorneys alike have biases
and prejudices of which they may be unaware. If there is a perception that a party or their
attorney will not be treated in a fair manner, the judge should be disqualified. As
unthinkable as it may seem, sometimes that may mean that a judge will be peremptorily
disqualified from all cases in which a particular client or attorney appears. Certainly an
attorney does not want to miss the deadline by failing to timely file a peremptory
disqualification motion. If that means that the motion is filed even before the assignment is
known, the protection that the purpose of the rule intended has been met.

Jennifer Hanft
Laramie, WY

I strongly oppose the suspension, revocation or revision of WRCP 40.1(b), but have no
problem with the Permanent Rules Advisory Committee studying possible abuses. I just
don???t think the Supreme Court should take action until after a study/survey has been
completed and the Bar informed of the Committee???s findings.

Dan Riggs
Sheridan, WY

I have not observed an abuse of WRCP 40.1 (b). I observed it used about three years ago and
before that it would have been at least five years before that when I saw it involved. When it
has been used, we saw a unique situation where a litigant had some prior contact with a
judge, maybe socially, or the opposing litigant had some kind of prior contact and there was
just some uneasiness there. So the rule was used in that sort of situation. However, |



definitely have not seen wholesale use or abuse of the rule. [ would not recommend any
change in the rule.

Sharon,

I simply have not had the experience of repeated or summary preemptory challenges to
a judge. I suppose that it happens, but honestly I have not seen it. The last time [ saw
such a disqualification was about 2 or 3 years ago where an out of state litigant was
concerned that the opposing party might have some relationship with a judge, and so
out of concern, that party peremptorily took a judge off of the matter. | thought that
the rule worked well as there we had a litigant who was concerned and the rule was
used so that the litigant would not have an uncomfortable feeling throughout the
litigation. So the rule worked as it should have in that case.

Betsey Greenwood
Pinedale, WY

There is a reason lawyers challenge certain judges every time. It is because they are not
objective, reasoned judicial officers. They take things personally and are vindictive. The
peremptory challenge is the only protection certain lawyers have in that context.

Please protect our rights to challenge them. While some attorneys may abuse the challenge;
many of us need it.

Sharon:

I have previously written to you regarding my comments on the proposed resolution,
but I would like to add that it occurs to me that perhaps the “investigation of the
abuses” should occur before the suspension of a rule which albeit may be abused by
one or two attorneys, protects the litigants and counsel from “abuses” by Judges who
may need to have their records reviewed as to why they are consistently being
recused? The investigation should occur prior to the suspension of the rule.

Thank you,
Betsey

Philip Abromats
Greybull, WY

Just when I thought the practice of law in Wyoming couldn't possibly get any worse, this idea
comes down the pike.



I oppose any change to further restrict or eliminate peremptory disqualification of judges in
the strongest of terms. Indeed, I think they should be extended to circuit court and restored,
at least for defense counsel, in criminal cases.

I have had cases in which the judge obviously "had it in" for my client, based on prior cases
with the same client. In one family-law case, | have credible, sworn testimony that one judge
had actually taken in-kind bribes from the opposing client. There would have been no point
even going to court on the client's behalf in the subsequent case without the PD rule. As it
was, | am convinced he hand picked and briefed the successor judge, who turned out to be
twice the judge from hell that he was. This is because there are NO RULES on how successor
judges are selected or what the disqualified judges can tell them about the case, party, or
counsel.

Further, I was not born in Wyoming, did not attend UW Law, and do not know how to play
political games. Hence, I am in the "out" group of Wyoming lawyers, and, knowing this state,
always will be. Without the PD rule, I have lost virtually every motion I have litigated,
regardless of the merits, unless the judge would otherwise have to make a damn fool of
himself and felt he had to rule in my favor. Indeed, even as a former Third Circuit law clerk
with large-firm experience, I have been reduced to an extremely un-lucrative traffic-ticket
practice because of the bias of judges against me personally in anything more significant. If]
am to have any hope of making a dime as a lawyer in Wyoming, | need this rule. Indeed, I feel
as if I have been constructively disbarred already. Getting rid of the PD rule would only twist
the dagger even further.

The judges in this state have a tendency to do whatever they want anyway, and then think up
a legal reason to justify their biased (and occasionally corrupt) decisions. (This is called
casuistry, BTW.) They are also very careful to couch their rulings in a way that makes them
subject to only abuse-of-discretion review in the Wyoming Supreme Court, making them
almost impossible to overturn (assuming I and my clients could even afford to take each such
ruling up on appeal).

Wyoming is truly a rotten state for a transplanted attorney to practice law, unless he has been
recruited into the state by a highly respected firm and can piggyback on its goodwill. Coming
out here has reduced me to poverty and almost destitution. I blame the clubby bench and
bar. We need more safeguards against cronyism, not fewer.

Philip Abromats (6-4035)

P.S. This has been tried before, I understand. It did not last long. It put the practicing bar
into an uproar, and the PD rule was quickly reinstated, if [ have my facts right.




John Thomas
Evanston, WY

Thank you for the email regarding the possible suspension, revocation, or revision of WRCP
40.1(b). I would like to submit my comments from the perspective of an attorney who
specializes in the practice of family law, including custody matters.

While I am presently not using the peremptory disqualification rule with any particular judge, |
have done so in the past when I represented fathers in custody cases. After | was unable to
obtain a custody award in a custody case for a father and lost a modification case for a father, I
began using the peremptory challenge provision regarding a particular judge. In both cases |
believed my clients had extremely good cases to be awarded primary custody. In one of these
cases the GAL had also recommended in my client’s favor. In the other case I believe that
there had not been a showing of a material change in circumstances affecting the welfare of
the children. Finally, I was the GAL in a contested original custody case in which |
recommended primary custody to the father. In awarding custody to the mother from the
bench, the judge made the statement to the effect, “If you look at nature and see a calf elk,
the calf elk is following the cow elk, not the bull elk.” 1 felt it was close to malpractice not to
use the peremptory disqualification option.

I understand the concerns of using the peremptory challenge option, but in cases where the
limited grounds to not rise to such a level to enable the use of disqualification for cause, it is a
necessary option. | have only used a disqualification for cause one time in which the judge in
an original custody case, of which | was not a part, met privately with the parties in chambers
without the presence of counsel. In the modification proceeding that followed, opposing
counsel would not stipulate to another judge and made it necessary for me to file a

motion. Of course the judge quickly granted the motion as he had done under similar
circumstances in another case of which opposing counsel was aware.

One of the differences in family law cases from criminal, juvenile, or other civil cases, is that a
jury is not allowed. Practitioners in other areas of law have that option, family law attorneys
do not.

I have prepared these comments rather quickly, but I hope they are representative of the
views of other family law practitioners, and that the rule will not be suspended

immediately. The rule should remain in place until further study and discussion by the bar and
the bench.

Jacqueline Brown
Casper, WY

I just learned last week that a couple of attorneys in the Seventh District were using the
preemptory challenge on every case so as not to have a particular Judge. | was



shocked. Reading your e-mail | am even more shocked to find that this is happening in more
than my district.

I don't believe the Rules should be used like this. We are very fortunate in our State to have
great judges who work hard and truly try their best to make fair decisions.

I am absolutely in support of this proposal. If this is occurring as stated, it needs to stop. |
would hope that the rule committee would modify the rule provide a preemptory challenge in
certain specific cases as the circumstances of that case create the need for such a challenge. |
disagree with a rule that would attorneys to swear off a judge in a district on every case.

John Masters
Cheyenne, WY

I recognize that some attorneys and judges have personality conflicts and, unfortunately, these
transcend the ability of both to properly perform their services to the public. This arises
because all are human and, therefore, carry with them the fallibility inherent in our human
nature.

However, it is also true that some judges do not possess the competency to perform their
assigned tasks. This seems to me to be particularly true with circuit judges. Having expanded
the jurisdiction of circuit courts, we now encounter circuit judges trying important (to the
litigants) civil cases that are beyond the skill of the judge assigned. Yet the amounts involved
do not justify the expense of an appeal of the decision once rendered, no matter how poorly
the judge performed. For the vast majority of the citizens most of their actions will fall below
the circuit court’s jurisdictional limit. Therefore, at the outset of a case, attorneys must
ensure the client obtains a competent jurist and such is not always the case in a court where
the most the experience of the judge is derived primarily from criminal or landlord-tenant
matters.

Thus, while perhaps overused by some, in many cases Rule 40.1(b) is the only effective way to
bring a matter before a judge with the skill to handle the matter.

I recommend the rule be preserved. Perhaps the legislative and judicial supervisory bodies
should undertake a review of why the rule seems to be abused and then to intervene to
reconcile or correct the situation.

Kim Cannon
Sheridan, WY

My mentor as a young lawyer was Henry Burgess who did not believe in ever taking action to
disqualify a judge. When a client would ask him whether a particular judge was any good, he
would smile and simply say, “They are all good.... if you win.” [ matured as a lawyer believing



that good lawyers don’t dis qualify judges. If you do not win, it is the lawyer’s fault, not the
judge’s. You can’t change the facts by changing the judge. It is incumbent on every attorney
to work to establish and maintain a respectful, responsive and honest and credible
relationship with every judge he or she appears before. It is that simple. There is no
substitute for that.

Disqualification motions seldom, if ever, achieve an advantage. In nearly 44 years of practice
in every state district court in Wyoming, I have only filed one such motion. My client, the wife
in a $40 million divorce case, had been advised by none other than Gerry Spence to move to
disqualify the judge in the county seat where the case was filed. The client asked me to file the
motion. The judge responded by removing himself from an unrelated case entering an order
which stated; “If Mr. Cannon doesn’t think I am good enough for him in x vs. x, then I guess |
am not good enough for him in y vs.y,” He assigned the case to a judge on the opposite side
of the state over 400 miles away. Net result: a totally innocent and unsuspecting client in an
unrelated case was affected by my filing of that motion. Although it is a rare case where the
judge’s reaction is set forth in an order, | suspect that as objective, educated and experienced
as judges may be, they are also humans with long memories.

Several years later | had occasion to sit on a panel with that same judge discussing the subject
of peremptory disqualification motions at the annual bar meeting. I took the position—that I
still hold—that the rule allowing such motions should be retained because no judge should sit
on a case in which one of the litigants felt he wasn’t going to get a fair shake before the case
even started. Every good judge wants his or her decision to be understood and respected by
all parties to the case. Good judges go to great lengths to carefully analyze the facts and the
legal issues, in part, to convince all litigants they have been heard and treated fairly. That is
necessary for our system of justice to achieve the respect it deserves. How is it possible to
achieve that if one party genuinely feels that the judge is biased at the outset? Particularly in
Wyoming’s smaller towns where the judge may have practiced law for 20 years before
becoming the judge, that feeling of bias may be genuine and, in some rare cases, warranted.

Maybe the solution is to blend the rules for motions to disqualify peremptorily and for cause.
My suggestion is this:

every motion to disqualify must be supported by an affidavit filed by the client setting forth
the client’s basis for believing the judge is biased or otherwise unable to be impartial. The
attorney would also have to file an affidavit attesting to the fact that the client’s affidavit is
made in good faith. If those two filed affidavits comply with the rule, the disqualification is
automatic. If there is an issue as to whether the affidavits comply with the rule, that will be
decided by another judge other than the judge sought to be disqualified.

Making clients and their lawyers responsible for their actions should significantly cut down on
abuse.

Getting completely rid of a rule which is intended to insure not just fairness, but the
perception of fairness, will not increase the public’s respect for our system of justice.



Bruce Elworthy
Sheridan, WY

I began my practice nearly 40 years ago in California. California has a Rule (CCP 170.6) that
permits preemptory disqualification of Judges and it has little history of abuse except in cases
where the Judge in question has a demonstrated history of “home towning” attorneys or
where there exists animosity between the Judge and the attorney that often predates the
Judge’s appointment to the Bench. However, in many California Counties there is a significant
chance that the Judge and the attorney never knew one another when the Judge was in
practice.

In Wyoming on the other hand there is a significant likelihood that a Judge may have been
involved with the attorney seeking disqualification in one or more matters when he or she was
an attorney. For example, in Sheridan County we are currently fortunate to have a fair and
impartial Judge. That was not always the case. In addition, I can think of local attorneys who
may have Judicial aspirations that would receive preemptory disqualifications from this Firm
and other Firms were they to be appointed to the Bench.

Since Wyoming, as | understand it, permits a Judge who is challenged for cause to decide his
or her own disqualification motion where there is no “Presiding Judge” (e.g. a County with
only one District Court Judge) and since it also permits opposing counsel to respond to such a
motion, it appears that this system is inherently unfair. Such a procedure raises the
appearance of impropriety on the Judge’s part while also permitting opposing counsel to
“butter up” to the Judge.

I believe that the current system should be retained but with the caveat that unsupported and
nearly automatic disqualification motions should be investigated. In some cases the Judge
may be the problem and in others the attorney and that is what the investigation should
attempt to ascertain. There is an old saying that goes “They were all out of step but Jim” and
in instances of repeated challenges someone is in the wrong.

Cheryl Wadas
Cheyenne, WY

I would respectfully request that you not do away with this provision. I think they’re all sorts
of situations where impartiality is question by a client and it makes sense in the interest of
justice that clients feel complete and total fairness from the bench.




John Walker
Cheyenne, WY

Hello, Sharon. In 34 years | have only moved to disqualify a judge one time. In my opinion
the motion was necessary and avoided what would likely have been a massive train wreck. I
believe that a complete revocation of the rule is a huge mistake. In the alternative, perhaps
the rule could be amended so that an individual attorney may disqualify a judge no more than
two times in any given year?

Dan Hesse
Auburn, WY

Thank you for your email of June 12, 2018 regarding the potential suspension, revocation or
revision of WRCP 40.1(b). Please let whoever needs to know that I am opposed to such
changes.

The Resolution of the District Court Judge’s Conference attached to your email and dated April
26, 2018 essentially says that:

¢ Wyoming is in the minority of states to allow the peremptory challenge of judges

e The history of the rule is “long and tortured”.

e A super-minority of judges in attendance at the conference complained about the use
of WRCP 40.1(b)

e The use of the rule comprises “wholesale abuse” and the judges seek to have the rule
changed.

1. The fact that Wyoming is in the minority of states to allow for the peremptory
challenge of judges does not mean it is bad. As I recall, Wyoming was in the
minority when women'’s suffrage was at issue too.

2. A minority of judges is complaining that some lawyers are using the rule to bounce
them automatically. The inflammatory language in the Resolution describing such
use as “wholesale abuse” seems to belie an unwillingness for this minority to take
an honest look in the mirror.

3. It is highly unlikely that the attorneys using the rule in such a manner woke up one
day, and decided to peremptorily challenge their local judges just for the pure hell
of it. On the other hand, given the fact that judges are members of the human
race, and the realities of statistical distribution, it is highly likely that some
Wyoming judges are a) bad at what they do, and/or b) vindictive. Believe it or not,
there have been Wyoming judges who fell into such categories, and were serially
abusive to lawyers and litigants.

4. In the case where a judge has been grieved by a lawyer, despite the secretive
nature of such proceedings, ill feelings will naturally remain with the judge, and
will no doubt inure to the detriment of that lawyer and his or her clients if one is
forced to practice before that judge for the rest of their life. Wyoming attorneys



have the obligation to zealously represent their clients, but don’t have the luxury of
strolling over to another court to avoid an abusive judge.

5. Judges disposed to do so are in a unique position to make life suck for lawyers and
their clients more or less with impunity. The only preventative is their peremptory
recusal.

6. It seems fair to have this minority of judges accommodate the vastly larger number

of attorneys and litigants who must appear before them. Failure to do so will only
perpetuate the already dismal view the public has of the judicial system.

7. If you receive a dearth of comments supporting my view, I think it would be a
mistake to consider my observations as the exception to the rule, and those of an
outlier. If my informal poll of practicing attorneys is any indicator, those who must
toil before judges for a living are afraid to even express their opinions on this matter for
fear of judicial backlash.

Serious introspection and change is always more difficult than striking out at the perceived
source of one’s irritation. Usually however, it is the right thing to do. | urge the committee to
leave this rule alone.

Kevin Taheri
Casper, WY

I oppose getting rid of the challenges for this reason. If a Judge is violating the rules of judicial
conduct we as lawyers have an obligation to turn them in. Yet the fact that we may have cases
in front of them in the future may cause us to avoid doing that, if we can’t peremptory a Judge
we turned in. Lawyers will fear the complaint will effect future clients. You can try to keep it
all confidential but the content will expose the lawyer that complains.

So removing the ability to peremptory Judges would have a serious chilling effect on
reporting that’s detrimental to the the administration of Justice. | know it causes
inconvenience but it’s worth it as the chilling effect on reporting misconduct could be
extremely detrimental to Justice.

We don’t have a major issue in Natrona County but it’s not unforeseeable one day in the
future. If Judges are getting excessive peremptory challenges perhaps we should we not blame
the lawyers automatically. Perhaps we should ask, why is that happening with this Judge?

We don’t complain about peremptory challenges with jurors.

For those reasons | oppose eliminating the peremptory for Judges. In fact I think it should be
expanded to include all cases.

I as as prosecutor for most of my career have never used the peremptory rule on Judges. Only

jurors. But I still it still think it allows lawyers the freedom to bring legitimate problems to
light, without fear of the effect it may have on their future and current clients.
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Thank you for considering my comment.

Jim Phillips
Evanston, WY

I am at the twilight of my legal practice. | have never filed a peremptory challenge against a
judge in nearly 45 years of practice. | have the highest respect for Judge Tyler as a jurist and
as a scholar of the law. When he provides his opinions I consider them carefully because I
know they are well thought out and well expressed. The idea of "judge shopping" has always
been repugnant to me. Those who feel a judge is out to get them often have bad practice
habits in front of the judge and there is nothing personal in a judge ruling against their clients
because of their shoddy work as an attorney.

In our judicial district | am aware of more than a few lawyers swearing off Judge Bluemel from
all of their cases. | have had several lawyers tell me that Judge Bluemel will not set hearings in
a timely manner, will not allow arguments as he should, and is often times biased in his
treatment not only of lawyers but their clients. | had hoped Judge Bluemel might schedule a
meeting with lawyers in the district to go over his expectations in a case but he has not. His
relationship with the bar as a whole seems to be getting worse.

The reality is that if an attorney requests a Judge remove himself from a case because of bias it
will rarely happen. Unless one of the parties is a former client or a relative it is doubtful a
judge will ever recuse himself. In small counties like Lincoln and Uinta the same Judge will
hear nearly all the cases. There is potential for judicial abuse absent the opportunity for a
peremptory challenge. There is no perfect solution here. However, it is my hope that the
peremptory challenge will be not be repealed.

Jim Fitzgerald
Cheyenne, WY

Please consider these comments about Wyo. R. Civ. P. 40.1(b)(1)(A).

In forty-three years of law practice, | have peremptorily disqualified one District Judge. One
other time, | informally discussed a potential bias with a District Judge who immediately
agreed to assign the case to another. I am sensitive to the matter of some lawyers invoking
the rule so frequently that it may be regarded as an abuse. There are some times, however,
that call for use of the rule. Eliminating it would “throw the baby out with the bathwater.”

Our legal system serves the public. The public appreciates the rule. Clients sometimes ask
piercing questions about the legal system, and sometimes they want to know who the Judge
will be and how s/he is selected. When I have discussed the rule with clients, they universally
have been gratified that it exists, seldom asking that I invoke it, as noted above. Our legal
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system should serve the public even when that service may be costly, or aggravating, or take
time that, to us in the profession, might be better-spent on other matters.

But I urge you to keep the rule in place and turn over abuses or perceived abuses to the Bench
and Bar Committee in the first place, and perhaps the Board of Professional Responsibility
thereafter, and to use those systems instead of abrogating or limiting the rule.

Jim Fitzgerald
Cheyenne, WY

I write to oppose the proposal to reduce the page limit of appellate briefs. Wise counsel of
course adhere to the notion that “if | had more time, I'd write a shorter letter.” That wisdom
applies to writing briefs as well. We appreciate the effect of brevity.

Nevertheless, there are cases that need the full measure of pages allowed under the current
rules. For example, in Wardell vs. McMillan, 844 P.2d 1052 (1992), the issues required the full
explication afforded by the current rule. We appealed a judgment on a jury verdict in favor of
two doctors who — we had alleged — fell below the standard of care and caused the nearly
complete, permanent paralysis of a seven-year-old boy. We appealed. We raised six important
issues and prevailed on four. We could not have given Neil Wardell his due in forty-five

pages.

Even then, with two defendants-appellees, each of them was entitled to as many pages for
their principal briefs as was Neil Wardell. For us to set out the issues that lead to a reversal
and remand for a new trial, and to get guidance for the District Judge in the new trial, we
needed to raise each of the six issues.

We rarely appeal, so most of our cases are on the appellee side. When we do appeal, we
usually limit the number of issues. However, some appeals, like Neal Wardell’s, call for more
and we ask that you not reduce the presumptive limit to 45 pages.

Haultain Corbett
Sheridan, WY

I see no reason for revision to or elimination of Wyoming Rule of Civil Procedure 40.1(b)
regarding the peremptory disqualification of judges by a party without cause.

In some cases, counsel may believe, rightly or wrongly, that a particular judge has animus
towards a party, its counsel or a cause of action. In other cases, counsel may simply believe
that the judge is not qualified or experienced enough to hear the type of case being
presented. In either case, it appears to me that justice is being served by the rule
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Bearing in mind that such a challenge may be asserted only once in a case and against only
one judge, any potential abuse of the rule would certainly be limited. Our experience is that
the system has worked well for as long as it has been in force and we have not seen any abuse
of the rule in our practice. I see no reason to change the rule now, and I believe most of the
attorneys in this firm feel the same.

Mike Matthews
Cheyenne, WY

Thank you for the opportunity to comment. I would like to offer the following comment:

It seems to me the problem is not with the rule but how the rule is used by a few attorneys.
This kind of use could be targeted or limited by only allowing a particular attorney to use
peremptory disqualification of a particular judge a limited amount of times in a given year. So,
for example a number like two, or three times, is the limit to preempt any one judge for any
one attorney in a calendar year.

To prevent this rule from being gamed, by a particular attorney, by having their co-counsel
preempt in their stead, the preset number of time could apply to any case the attorney is co-
counsel as well, against any particular judge. So in short an attorney could only preempt a
particular judge 2 or 3 times in a calendar year including cases in which the attorney is co-
counsel. The number times could by decided upon by the committee.

Again, thank you for opportunity to submit these comments.

H. Kenneth Johnston I
Douglas, WY

Sharon, | would suggest that the committee look at the individuals that are disqualifying the
judge and the judge to see why this is happening frequently rather than change the process.
Why is it happening and the basis for the disqualification.

David Gosar
Jackson, WY

I disagree with suspending the preemptory disqualification rule. Although i haven't sworn off
a judge in many, many years, it is an important safeguard. The problems it may sometimes
cause is offset by its benefits - - the perception that everyone has the opportunity for a fair
shake.
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Carol Serelson
Cheyenne, WY

This resolution asks that Rule 40.1 (b) be summarily suspended while the Rules Committee
investigates the abuses. I strongly oppose this suspension during this investigation

period. Although there may be needed changes, WRCP 41(b) includes both peremptory
challenges, cause challenges, motion by judge, and probate cause challenges. Suspension as
indicated would disallow all disqualifications. I also request that the Rules

Committee change the "Disqualification for Cause" in Rule 40.1 such that if the presiding judge
does not agree to re-assign the case, then there be a committee made up of judges and
attorneys that makes the decision, or at least the presiding judge does not make the
determination if s/he should be disqualified. I think the Committee approach is better because
it would be aware of repeat filings, abuses of the rule and could have rules where an attorney
could be warned if there is an abuse of the process and then consequences if that

continues. A committee could also grant a general disqualification of a judge as to a specified
attorney's cases for a period of time or permanently, should that be found appropriate. Also,
the re-assignment of the Judge should be done by that committee or someone other than the
presiding judge. Thank you for your consideration.

| appreciate the opportunity to comment. | am not one who does many requests for
disqualification. I can't remember the last time I did so, however, it seems to me there
are situations where it is appropriate, along with those where it is abused. Thank you,
Sharon

Cheryl Wadas
Cheyenne, WY

[ fully support this rule remaining in effect.

Wyoming is a very small state and the fact remains that while all efforts are made to be
professional there are relationships, contacts, relationships with third parties that interfere
with the perception of fairness to a client just as there is a perception that some attorneys are

treated differently (better) by the bench.

I believe I have used this rule less than 3 times in the life of my 27 year practice.

Robin Cooley
Cheyenne, WY

Sharon, thank you for sending the Resolution of the Wyoming District Court Judges'
Conference regarding peremptory disqualification of judges in civil matters. I read it with
some interest as | was not aware that this issue was reoccurring as it had in 2012. [ have no
issue with temporarily suspending the Rule, during which time the Advisory Committee can
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consider options to revise the Rule, but | would ask the Committee to consider options
including attorney sanctions for such abuses, as opposed to the wholesale repeal of the Rule.

In reviewing the continued validity of this Rule, I would ask the Committee to remember that
in rural communities around Wyoming the availability of peremptory disqualification is
valuable from a number of perspectives. I believe the credibility of the judicial system suffers
if these types of options are not available, especially in small communities where everyone
knows their neighbor - and knows their neighbor's business. This type of Rule protects against
the appearance of impropriety which benefits both the judiciary as well as the litigants. For
these reasons, I believe it is far more preferable to leave the Rule as an option although
clarifying language is appropriate, and to sanction the individual attorney for the abuses
mentioned in the Resolution.

Thank you for the opportunity to comment.

Jeff Gonda
Sheridan, WY

Thanks for the reminder on this. | would vote NOT to suspend or change WRCP 40.1 (b).

We in our law firm have invoked the rule very rarely. In my 40 years of practice, I think | have
only used it a time or two. And, | am pretty sure that is true for the rest of my partners.

There are times when it is appropriate for an attorney to use the rule. I am wondering about
the possibility of asking the judge(s) who think the rule is being abused, to submit the names
of the abusers to the Bar, after which Bar counsel, or some other Bar designee would visit with
the “abuser(s).”

The vast majority of our members do not abuse the rule. They and their clients should not be
punished because of a few who do.

Jeffrey VanFleet
Cheyenne, WY

Nationally, Judges have been criticized for not disqualifying themselves in key cases which
gathered adverse attention. This clouds the publics belief in an independent judiciary. Without
an opportunity to make a peremptory disqualification of Judges, we eliminate one more safety
net to ensure the Judge hearing the case is impartial. As the ABA stated in The Judicial
Disqualification Process, instead of eliminating public tools, such as peremptory disqualification,
we should instead “reduce the role that target judges play in evaluating their own
qualifications.” As the legal world has expanded, politics have become growing intrusive, and
the internet has increased our availability and liability, it is more important now than ever that
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we maintain the public perception of an impartial judiciary. Please keep the Peremptory
Disqualification of Judges in Civil Matters.

Dallas Laird
Casper, WY

The use of preemptory challenges are necessary. This allows attorneys to remove a judge
without having to publicly air their particular grievances.

Tom Lubnau
Gillette, WY

The Preemptory Challenge Rule is one of the few tools attorneys and clients have to guard
against perceived judicial arrogance. Certain judges are so officious that they will cost clients
an additional $10,000 per case causing attorneys to comply with their procedural rules. Iam
in favor of docket control and efficient administration of justice, and I am sensitive to the
concerns of the courts, but attorneys have to have a way to protect their clients from overly
zealous judges. | understand there are petty disputes between judges and lawyers which may
appear, and good judges get penalized, because they end up hearing more cases because no
one wants to appear in front of a biased, officious or rude judge, but I perceive the matter to
be one of customer service by the judge, and access to justice for my client.

If a case costs $10,000 more to my client, because of a judge’s procedural machinations, why
shouldn’t my client be able to disqualify the offending judge. And, why shouldn’t that judge
be forced into some introspection about why the judge is consistently being sworn off cases.

Perhaps being forced to look in the mirror more often is a skill from which we would all
benefit.

Grant Lawson
Casper, WY

Do you know if it was ever suggested that a good faith basis must be provided when an
attorney uses this rule? And whether it was ever discussed whether a definition could be
crafted to define “good faith basis”?

Was it ever suggested that there should be a committee that could decide whether the
proposed use of the rule is valid or otherwise a good faith basis exists?

I personally don’t want to see a blanket discontinuation of the rule, but we have to propose
alternatives because the fire is growing to end it right? But I've also never used it...
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Robert Southard
Laramie, WY

I think the rule is ridiculous and should be eliminated. You should only be able to move for the
disqualification of a judge for cause.

Mark Voss
Cheyenne, WY

I oppose the elimination of Rule 40.1 peremptory challenge of judges in civil cases. The desire
to eliminate this rule, as it was in 2012 for the peremptory challenge in criminal cases, is being
promoted solely for the convenience and perhaps the egos, of sitting judges. Its elimination
will do nothing to promote fairness or due process, and, in fact, will have exactly the opposite
effect.

For the most part, | tend to ignore the actions taken by the State Supreme Court in regard to
its regulation of the courts and the bar. | have long since decided that poor decisions in that
area are unworthy of comment and will not, in any case, be affected by any such

comment. They should simply be considered to be nothing more than the white noise of
practicing law in the State of Wyoming. This issue, however, strikes, too close to significant
due process concern to ignore. Pointless though it may be, I therefore wish to register my
objection.

It is already appalling enough that the Supreme Court has removed the ability to exercise a
peremptory challenge against a judge in criminal cases. That decision was, and remains a
shocking abuse of Supreme Court discretion which has harmed due process rights of
defendants in Wyoming criminal cases in a significant manner. Unfortunately, it is consistent
with Wyoming courts overall lack of concern with the rights to due process and unbiased
consideration of the rights of criminal defendants in Wyoming.

For example, during the many years | practiced criminal defense in the State of Wyoming,
there was a relatively short list of District Court judges on the bench in this State whom it
would have been an act of blatant malpractice not to recuse from any criminal case.

These were judges who had consistently and constantly over the years demonstrated a
complete lack of concern for the rights of criminal defendants and demonstrated both an
excessively punitive mind set and unrelieved bias toward the prosecution. Of course, no
matter how egregious their behavior, these judges were never sanctioned, nor were their
decisions reversed by the State Supreme Court. It was widely known among practitioners
that, for example, the idea of taking criminal defendant to a bench trial in front of one of these
individuals would've been nothing more than a "slow motion guilty plea."
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It would be a very poor defense counsel, who would deliberately take the case in front of a
judge who he knew would harm his clients based not on the facts of the case, but the judge's
predilections and biases.

In 1998, when the Supreme Court first suspended the peremptory challenge for criminal cases,
I spoke out against it in the panel at the annual bar convention. Due to the consistent and |
would suggest almost uniform, opposition to the rules removal by the members of the bar, it
was restored, until 2012, it was removed again.

The idea that there is any "abuse" of this rule or the prior rule in regard to criminal cases is
absurd. It is nothing more than a self-interested fantasy created by judges who are required to
engage in additional effort when attorneys recuse them from cases. If the courts find it
difficult to deal with motions to recuse, perhaps they should find a better system with which
to respond to it. Instead of having to rely on some sort of primitive phone tree among the
judges to find a place to send cases, the Supreme Court might better occupy its time with
creating a system to address any difficulties created by such motions.

May | also suggest that the judges in question, who find themselves repeatedly removed from
cases, heed the words of Mathew 7.5 and first “cast out the beam” from their own eye.

I would finally add, as I did those many years ago, that having heard from many judges over
the years they wish a "return to civility" in the courtroom, they might consider that the
removal of the peremptory challenge rule would not act to do so. In the event that the judges
who are being recused, can no longer be removed based on peremptory challenge, competent
counsel, will, on occasion, attempt to remove them using allegations under the rule allowing
disqualification for cause.

Wyoming is a small bar. Often the faults and flaws of our fellow practitioners are known to the
other members of the bar. This includes those who sit currently on the bench. It is true that
motions to recuse for cause are routinely not granted, but, given competent or motivated
counsel, removing a peremptory challenge will certainly increase them. The conundrum the
use of disqualification for cause creates for practitioners is, knowing that they will not receive
a fair or just hearing in regard to them, they are aware that the motion itself will simply
increase the already existing bias they are alleging and thereby harm their client.

In regard to motions to recuse for cause, judicial misconduct and/or bias mayor recommend
reading the following article and taking a look at the analysis performed for it.

https:/thehatchinstitute.org/all-stories/judgingthejudges

It is apparent that judicial bias, whether it is overt or not, is not a matter which is regularly
dealt with appropriately by the various agencies allegedly in charge of addressing such matters
such as the judicial conduct board or the State Supreme Court. This is consistent across all
states, as my experience and the article and its analysis indicate. Foundationally, there is an
easy explanation for why this is the case. Asking judges to review the misconduct of other
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judges like asking a barber if you need a haircut. You are guaranteed not to get an objective
response.

The peremptory challenge allows practitioners to accommodate themselves and their clients
to the existence of judicial bias without having to engage in potentially insulting motions to
recuse for cause which may further harm their client. Removal of this ability, as it was in
regard to criminal cases, will not assist in bending the arc of history toward Justice.

Hank Bailey
Cheyenne, WY

Thank you for the opportunity to comment on this possible Rule change. In my 40 years of
practice I think I have used this to peremptorily disqualify judges on no more than half dozen
cases. And in each of those cases I believe the Rule was invoked for appropriate reasons and
for the best interests of my clients. Unfortunately, not all judges are equal, not all have the
same level of experience and expertise in certain types of cases. For example, because of his
or her background, a newly appointed judge may have vast experience in the criminal law, but
very little with complex civil matters, such as civil rights cases, medical malpractice, and estate
disputes. In multi-judges districts | believe allowing some ‘control’ over the judges who
preside over certain cases has been an important part of providing litigants with their fair day
in court on issues/disputes that are significant and substantial in their lives. If the use of
peremptory challenges is being abused certainly that needs to be discussed and perhaps some
caution given to the bar, but | hope the opportunity to utilize this ‘tool’ for the benefit of our
clients is not eliminated.

Again, thanks for the opportunity of sharing my ‘two cents.’

Joe Moore
Jackson, WY

Perfect. I never understood why there was such a rule.

It was amazing to me that such abuses did not amount to some level of wrongful conduct by
the lawyers who acted that way.

I thought that the Rule was based on the “small town” problem of everyone knowing everyone
else and personal disputes or subtle animus.

If that is the case | would rather see an approach where the personality issues would have to
rise to the FOR CAUSE level AND some reasonable objective standard that is not 99%
deferential to the assigned Judge.

Anyway, the resolution is fine.
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John Schumacher
Riverton, WY

I would have no problem with eliminating preemptory challenges. I have dealt with recusal of
judges on both sides, either requesting recusal or opposing recusal. Every time and with
varying judges, the decisions have been handled on the merits with appropriate results which
does not mean | was successful in each case.

If a judge is consistently treating a specific attorney, and consequently their clients, with
prejudice or bias, the record can be established through a 40.1(b)(2) filing or reporting the
matter under the Wyoming Code of Judicial Conduct.

If a judge is taking actions which warrant a regular preemptory challenge by an individual
attorney, there are bigger issues to be addressed with respect to the judge which are swept
under the rug by preemptory challenges because no record is established. In addition, if the
attorney always exercises the preemptory challenge, it seems there may be a questions
whether the attorney is violating W.R.C.P. Rule 11 or Rules of Professional Conduct, Rule
8.3(b).

Maribeth Galvan
Laramie, WY

I am opposed to suspension or revocation of WRPC 40.1(b) allowing for the peremptory
disqualification of judges in civil cases, or for any revision which substantially hampers a
disqualification. I am unaware of any abuses of the rule, but accept that it can be

misused. However, there are occasions when disqualification of a judge is appropriate, where
moving for a disqualification for cause may add layers of proceedings and concomitant
expense, or where disqualification for cause may not be technically appropriate. A
disqualification for cause is available only on limited grounds. A disqualification for

cause necessitates allegations which may compromise an attorney’s relationship with a judge
unnecessarily, and has the potential of compromising the integrity of the court and the legal
system. Whether we wish to acknowledge it or not, there are occasions where the assigned
judge is simply not appropriate to hear a particular case. Attorneys admitted to the Wyoming
State Bar and in good standing are presumed to make fit decisions in the best interests of
their clients, the Court and the legal system, including decisions to request disqualification of
a judge for reasons which may not meet the elements of a disqualification for cause. Allowing
that process promotes public confidence in the Courts. | see no reason why we should not be
trusted to make decisions for peremptory disqualifications. [ believe that the interest in
preserving the integrity of the Courts should outweigh individual judges’ dissatisfaction with
the process or concerns about reassignment.
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Sean Durrant
Buffalo, WY

Here are my thoughts on WRCP 40.1(b) allowing for peremptory disqualification of judges.

I believe the Rule still has utility. It is used with discretion by 99% of attorneys. And abused
by 1%. If a judge is continually being removed by challenge, then perhaps the judiciary
committee needs to look into that judge and why . .. If an attorney is peremptorily removing
a judge 100% of the time, then perhaps the Bar should investigate the attorney, and why . . .

Perhaps a way to cut down on the possibility of abuse of the Rule by attorneys is to simply
amend the Rule to limit the number of times per year (say 3 times per year) that an attorney or

law firm may remove a judge under the Rule.

To adopt a "for cause" removal would require a hearing, clog the system, and is not the
answer. To do away with the Rule completely is not the answer.

Thanks for the opportunity to comment.

Ken Marken
Casper, WY

Regrettably, there are way too many judges who shouldn't be judges, too many who are
egotists, and too many who feel the need to carry grudges against local counsel or want to

favor their old firms.

But it is real flesh & blood clients who suffer the consequences for something they had
nothing to do with and which has nothing to do with their cases.

Leave the rule alone!!!

Lynn Boak
Cheyenne, WY

I have never exercised a peremptory disqualification of a judge, but I think it is something that
should be available in unusual circumstances. Judges are human, and so are lawyers, and there
are bound to be occasional personal or professional antipathies between judges and lawyers.
The judge may think he or she can be impartial, but I don’t think it’s possible. The judge may
not even be consciously aware of prejudice against a lawyer. With judges having such
unfettered discretion in so many matters, there has to be some procedure in place to protect
the clients.

It seems to me that if we are zealously representing a client and we know that a judge doesn’t
like us, whether resulting from some professional experience in our pasts or even something
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outside the legal sphere, we must be able to disqualify the judge. It is something that should
be allowed, but certainly not as a matter of course. There should be reasons given (perhaps
under seal) and it should not be easy to do, but it should remain possible.

Gay Woodhouse
Cheyenne, WY

I strenuously encourage you not to summarily suspend W.R.C.P. 40.1(b) and certainly not to
abolish it. | reviewed the recommendation from the District Court Judges to abolish the rule
based upon abuses which are occurring. It is of great concern to me that there are some
attorneys who are filing the peremptory challenges when they file a complaint before a judge
is assigned. I agree that such conduct is abusive. That particular conduct seems that it should
be within the purview and expertise of the Bench-Bar Relations Committee. | do recall an
instance a number of years ago when the Bench Bar Relations Committee was used in such a
manner to work out a resolution to a similar problem. Perhaps it should be considered as a
basis for disciplinary action as well.

However, I ask you not to abolish this rule. It is an important part of our ability to practice
law before a neutral tribunal. While I have used it only once in my 40 year career, it was
imperative that I had that opportunity in that situation. The issue with the Judge was one that
was personal to the client and it did not rise to the level of being “for cause.” However, to
have continued that case with the Judge assigned would have adversely impacted the client’s
belief that he/she would be treated fairly during the course of the litigation. It seems that it is
useful for Judges too, not to preside over a case in which one of the litigants has no faith in
the Judge’s ability to be fair and just.

It concerns me that one of the reasons for abolishing the rule is that only a minority of states
have such a rule. Wyoming is a wonderful state in which the rule of law prevails as do civility
and professionalism. Let’s not hop on the bandwagon with other states and forget that we are
a unique and wonderful state for so many reasons, not the least of which is that we are
dedicated to preserving the rule of law and the sanctity of the judicial system.

Dan Blythe
Cheyenne, WY

I believe that this is a very important rule. Although I used the rule once in 40 years, I believe
that the rule is necessary. If the rule is being abused by the very few, you may wish to limit
the peremptory use by an attorney to 3 or 4 times a year.
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Tim Tarver
Sheridan, WY

The rule allowing preemptory disqualification of judges is important to the fair administration
of justice. It provides a mechanism to minimize the conflict between judges and

lawyers. Those of us who practiced before the rule was adopted may remember why it was
adopted and the beneficial effect it has had. There may be many circumstances when it is
inappropriate for a judge to decide a case which do not rise to the level that will cause the
Wyoming Supreme Court to reverse a decision or take other action. One such circumstance
would be a personality conflict between a judge and a lawyer which results in notorious
unfairness. That did happen in Gillette while Judge Liamos was on the bench, and before the
rule was adopted. Judge Liamos had a conflict of personalities with Wade Brorby. All of the
lawyers in northeast Wyoming knew that Judge Liamos ruled against Wade Brorby in every
disputed matter. If we had a case in which Wade was on the other side we knew we would
win, we just didn't know how bad it would be for Wade's client. There was never a sufficient
record of Judge Liamos' animus toward Wade that would justify reversing a decision, but
everyone knew about it.

The resolution talks about the cost of disqualifying judges, but that is not the real issue. The
real issue is that the judges take offense at being disqualified. While it is easy to understand
their feelings, it is also true that the disqualification rule likely saves their jobs. If a lawyer
disqualifies a judge, even if he does it repeatedly, he will probably not take any other action
toward that judge. But if his only avenue for relief is to have the judge voted out of office, he
will resort to that. That is what happened to Judge Liamos. He did not leave office
voluntarily. Wade was well liked in Gillette and his supporters were well aware of his plight
with Judge Liamos. Judge Liamos was not in a position to contest or otherwise address the
criticism that people had about him. Judges are never in a position to address the allegations
of their critics. It is not hard to imagine that if Wade had had some other way to avoid that
conflict, the confrontation at the ballot box would never have occurred.

That is not the only kind of conflict that can arise between attorneys and judges or litigants
and judges. A litigant who has some suspicion or dislike for a Judge who has been assigned to
his case has no reason to circulate rumors about the judge if he has another way to avoid the
conflict, but if he is trapped in front of a judge that he either dislikes or distrusts, he will find
an outlet for feelings. That will not be beneficial for the judge.

With all due respect to those who are proposing the change, the existing rule benefits both
the lawyers and the Judges. It would not be prudent to eliminate or further restrict the

rule. At the end of the day, the credibility of the judicial system rests on the belief of the
people that it is a fair system and that their cases are decided by people who are not hostile to
them or their attorney. The rule which allows them to disqualify a judge who they believe is
not impartial, enhances their confidence in the judicial system as a whole.

I urge the Committee to not further restrict or eliminate the rule which allows preemptory
disqualification of a judge.
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Joe Hageman
Laramie, WY

After review of the Resolution of the District Court Judges, it is apparent that summarily
suspending the Peremptory Disqualification Rule as it exists for Civil cases would certainly not
be beneficial to those of us who use the rule properly. | have used Rule 40(b) only a very small
handful of times in my 38 years of practice and I can never recall using it without actually
letting the Judge know my reasoning after filing the Motion.

Disqualifying a Judge for cause is difficult and the Burden of Proof is almost impossible to
carry. Proper use of the Rule does save substantial cost to the litigants because the matter is
simply assigned without the necessity of filing Affidavits or holding hearings. The resolution
does not seem to take into consideration those savings to the litigants when the rule is is
properly used. In multi-judge districts, the filing of the Motion for Peremptory Disqualification
before the case has been assigned would appear to be little more than notice to assign to a
different judge in advance. That seems to promote the administration of justice and benefit
the effective management of dockets just by its timing.

To me, the value of having the ability to use the Rule in appropriate circumstances for the
benefit of the client outweighs the inconvenience to the judges in Civil cases. The Court
should exist for the litigants, not for the judiciary itself. If the language is confusing, that can
be fixed but the fact that some attorneys may be using it to remove a particular judge from all
of their cases doesn't seem like adequate cause to take this away from those of us who do not
abuse to Rule.

George Powers
Cheyenne, WY

The existing rule is a good rule and provides a valuable safeguard for our clients. We all live in
small towns, where people may have a personal history with a judge and may feel that they
cannot get justice at the hands of a particular judge. While I do not endorse anyone, who has
a blind practice of always swearing off a judge from any and all cases, the rule serves a
valuable purpose and should not be suspended or voided. The public deserves to have this
safety valve to assure themselves that, when they go to court, they do not need to be
concerned that some prior history with the court or judge will interfere with their right to be
heard by a tribunal that they know is impartial.

If an attorney is in fact abusing the practice, then I suppose that he or she may be subject to
discipline (Rules of Professional Conduct 3.3, 3.5, 8.2 and 8.4). If there is a general pattern of
always using the rule to disqualify a judge, then that could arguably rise to the level of
“conduct that is prejudicial to the administration of justice.” RPC 8.5(d). In short, I think that
the Bar and the Courts have adequate tools to address this issue without putting an
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unreasonable and unnecessary limitation on the use of a rule, which serves the important
purpose of insuring that the people coming before the Court have faith in the impartiality of
the tribunal. Use the tools you have in your tool box, before you take an important tool away
from the public we all are sworn to serve.

Steve Freudenthal
Cheyenne, WY

In 42 years of practicing law, | have used this provision once. | suggest that the peremptory
challenge needs to be preserved, but a mechanism put in place to review apparent abuses by
an attorney. For example: If an attorney makes more than two peremptory challenges in a
calendar year (a single judge or any judges?), the attorney is required to submit a confidential,
written explanation/justification to bar counsel. [Need to provide safeguards against breaching
attorney/client privilege.| Bar counsel then evaluates and: (1) does nothing, (2) counsels with
the attorney that the peremptory challenges are abusive/unjustified or (3) refers to the judicial
supervisory committee for consideration.

The existence of the rule safeguards against abuse of absolute power. Abuse of the rule
(whether from personal animus or judge shopping) needs to be prevented.

Bill Hiser
Laramie, WY

Please accept this as my comments on the status of the current Preemptory Challenge Rule. |
am strongly in favor of retaining the rule as it serves a very useful purpose for the Bench and
the Bar in our sparsely populated state. In thirty years of general practice, I have only had the
need to use the rule on two or three occasions. Each situation involved a client that was
acquainted or familiar with the judge and/or the judge’s spouse from nonjudicial community
interactions and felt it important to shield the issues in the case from that judge based on this
personal familiarity. While, in my opinion, the judge would have likely recused themselves
from presiding, the clients felt a sense of relief knowing that they could control this
circumstance. In Wyoming’s small communities, judges are well known and have frequent
interaction within the community. This frequent contact with and personal knowledge of the
judge is what necessitates a rule that allows a litigant to be afforded an opportunity to appear
before a judge that (at least in the litigant’s mind) is unbiased and untainted by community
involvement or personal knowledge. | am strongly in favor of keeping the rule in some form
to eliminate the potential for an appearance of impropriety because of a “small town judge”
and the damage such a perception has on the reputation of the judicial system as a whole.

In 2010, when [ was serving as President of the Wyoming State Bar, we were presented with
an issue where it appeared the rule was being abused. We put together a mediation between
the judge and the lawyers involved and were able to bring about a resolution to the ongoing
problem. As a consequence of this problem, the Board of Judicial Policy and Administration
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requested input from the Bar regarding the use of the Peremptory Challenge Rules in the State
of Wyoming. We put together a task force to review and report on the Peremptory Challenge
issues. | am attaching copies of our Task Force work product; a copy of my letter to the Board
of Judicial Policy and Administration; and, a copy of the Supreme Court’s response. | believe
that all of the work that was done and the report of the Task Force is still applicable today. |
believe with some adjustments to the rule, it can work as intended without being subject to
abuse. | feel strongly, after having put many hours into the review and application of this rule,
that it is a necessary part of the rules to address unique challenges to the administration of
justice in a rural, small community state and to keep the appearance of fairness when Judges
are known in and to the community. | would still support the changes recommended by the
Task Force. I understand that the Judges were/are resistant to the requirement of mediation
when several challenges are presented by the same combination of attorney and judge;
however in my opinion, the mandatory mediation works as a deterrent on both sides of the
problem and would bring about communication in a situation where communication is clearly
lacking. Refusing to participate in discussion of the problem is divisive and only leads
additional misunderstanding and frustration. I believe addressing the problems in a direct
approach on a case by case basis will allow solutions to be crafted to advance the efficient
operation of the justice system. On the other hand, eliminating the rule (or putting up with
the abuses) will allow hard feelings and disagreements to spread unabated, damaging the
integrity and reputation of the whole judicial system (Judges and lawyers alike).

I will be happy to devote additional time and effort to explore solutions to the impact the rule
has on the Court’s budget and would gladly serve on any committee or task force to continue

the search for and craft a workable solution.

Thank you for your time and consideration!!!!

Nate Rectanus
Jackson, WY

I am submitting this as a comment in opposition to the potential suspension, revocation, or
revision of WRCP 40.1(b).

I have never invoked Rule 40.1(b) personally, nor do I hope that I ever feel the need

to. However, | believe the rule is in place because it could very well be the last tool available
to some Wyoming attorneys who are not being treated fairly by a particular judge. It is also
concerning that the very judges subject to the rule are the individuals proposing to end

it. While the use of this rule by some attorneys may negatively affect the administration of
justice by causing unnecessary travel costs and the orderly management of court dockets, such
concerns pale in comparison to potential bias in the District Courts. | respectfully oppose the
potential suspension, revocation, or revision of WRCP 40.1(b). Thank you.
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Loretta Howieson
Evanston, WY

To begin with brevity, I believe the most succinct indication of the importance of this rule is to
inform you that | have chosen to seek re-election due to a belief that I cannot effectively have
a private practice in Uinta County due to my observations, interaction and rulings from my
district court judge. As a part of the executive branch I struggle with issues with the court on
a regular basis but more concerning for me is the profound belief that my private clients have
been hindered and harmed by the court’s bias against me as counsel.

Regardless of this belief and regardless of whether or not it is well founded, there is more
fundamental issues with why private counsel in civil matters should retain the ability to
peremptorily challenge the assigned judge. As you all well know Wyoming is a big State with
a small population. Most of the jurisdictions at issue do not have a multitude of

judges. Rather, there is a predictable, constant and presumptive assigned judge to all cases
filed in that county/district. This can be particularly problematic when you have a court that
has very vocally communicated its “standard” for matters that are completely discretionary —
such as a change of custody. | personally had a custody case that was filed in February 2014 —
prior to my election as county attorney or the appointment of my sitting district court

judge. Due a multitude of issues, primarily led by the opposing party, matters were continued
past Judge Sanderson’s retirement, past interim judges and to the current court. Such issues
included matters that resulted in a guardian ad litem having such a personal attack by the
opposing party that he felt compelled to recuse himself from the proceeding — clearly
resulting in yet another continuance since the attack was lodged the days immediately prior to
trial. After conducting an informal bifurcated proceeding, the court entertained a motion
from opposing counsel that there had not been a demonstration of substantial and material
change of circumstance to warrant a review of custody. This was interesting for our
jurisdiction as both appointed guardian ad litems had recommended a change of custody and
the parties’ teen age children wished to reside with my client. At that time this was essentially
the second custody matter that the court had heard. In ruling that there was no substantial
and material change of circumstance the court took care to advice the parties and counsel to
insure that they were aware, and that the local bar should be notified, that the court’s
standard for what would constitute a substantial and material change of circumstance was very
high and that it would consider such a change of custody in very limited circumstances.

While my client was clearly upset by the ruling, especially since such position was in drastic
contrast to that of Judge Sanderson, | was obligated to advise him that an appeal was fruitless
as the standard for such matters is an abuse of discretion. Thus, because of the variable
nature of the courts’ interpretation as to matters such as custody and the multitude of judges
across the State, a vocal court who admonishes a standard to, by my interpretation,
discourage litigation (even with a multitude of independent opinion that it is in the children’s
best interest) demands that an attorney should be able to peremptorily disqualify the court to
conform with the rules of professional conduct.

I am confident that there are various examples of such discretionary matters in each court.
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There is also the efficient use of time. Depending upon which jurisdiction you appear in front
of it is not only possible but likely that another judge may more expeditiously address
litigation then the presiding court. Specifically, the presiding judge in my district not only
admonishes me in the filing of criminal and juvenile actions, publicly and in open court, but
he further chastising the filings in chambers and open court in civil proceedings. Although the
docket here has not significantly changed in the past 10 years, this presiding judge will not
provide court dates for civil matters for extensive periods of time citing his convoluted docket
from criminal and juvenile matters here and in Lincoln County.

I do not believe it is ethical or reasonable to carte blanche disqualify any presiding judge and,
even if | retained the ability to do so, | would not disqualify my presiding judge from 95% of
my cases. The court has, however, made vocal statements as to his thoughts and beliefs as to
the need to enforce certain aspects of Wyoming law and, for those cases, | would exercise
discretion with disqualification if I had the ability to do so.

While I realize that it is time consuming and difficult at times to arrange complicated
schedules, I would respectfully assert that if there is a situation wherein an attorney essentially
refuses to appear in front of any judge then mediation and resolution to improve and restore
that relationship should be the avenue of correction — not a wholesale removal of a rule that is
so essential when the alternative is a jurisdiction wherein an entire group of litigants, or an
area of law, is foreclosed access to justice because of the judge appointed in that area.

Melinda McCorkle
Cheyenne, WY

The attorneys at Kline, McCorkle & Pilger, LLP, are opposed to changing the existing rule on

peremptory challenges. There are circumstances in which a challenge may need to be
exercised. In such circumstances, the client should be allowed to exercise that right.
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July 12,2018

The Permanent Rules Advisory Committee
Civil Divisions

The Honorable Justice Kate M. Fox, Chairperson
The Honorable Matthew F.G. Castano

Mr. James L. Edwards

Mr. Mark W. Harris

Ms. Jennifer Beeston

Mr. Robert A. Krause

The Honorable Judge Tori Kricken

Mr. Clint A. Langer

Ms. Patra Lindenthal

Ms. Sarah Jacobs-Manwarren

Ms. Devon P. O’Connell

The Honorable Judge Thomas W. Rumpke
Mr. Richard Mincer

Board of Judicial Policy and Administration
The Honorable Chief Justice Michael Davis
The Honorable Justice Lynne Boomgaarden
The Honorable Judge Castor

The Honorable John Fenn

The Honorable Justice Kate M. Fox

The Honorable Judge Curt Haws

The Honorable Judge Catherine Rogers

The Honorable Judge Thomas Rumpke

Re:  Wyoming Rules of Civil Procedure, Rule 40.1(b)

Dear Ladies and Gentlemen of the Rules Advisory Committee and the Courts
of Wyoming:

The undersigned, Rob Shively and Phil Nicholas, have been asked by
the Board of Directors of the Wyoming Trial Lawyers Association to comment
on the Resolution of the Wyoming District Court Judges’ Conference (the
“Judicial Conference”) Regarding Peremptory Disqualification of Judges in
Civil Matters and any proposed change to the rule on peremptory challenges.

First, we want to thank you for your service to the State of Wyoming as
Jurists and as lay members to the Rules Committee. We know that this takes a
great deal of your professional and personal time. The use of peremptory
challenges is not an easy issue. The WTLA understands that there must be a



balance of judicial resources against needs of counsel and the citizens of Wyoming
affected by these rules. The WTLA Board is aware that the Judicial Conference’s
concerns are serious and should be addressed.

It is the unanimous belief of the most senior active members of the WTLA that the
elimination of the Peremptory Challenge Rule is unfair to Wyoming citizens. Wyoming
is like no other state in the Union. The often-used phrase that Wyoming is a small town
with long streets is absolutely accurate. For citizens and legal practitioners, this
wonderful characteristic creates issues for which the current rule provides real security
and comfort. The WTLA advocates for the rights of every individual citizen to obtain a
fair trial. The perception of fairness gives citizens, juries and litigants confidence in our
judicial system. We submit that Wyoming residents want this protection.

In many cases the Judge will raise the recusal issue at an early date. Otherwise,
the use of a peremptory challenge may be the only ethical way to address recusal. If
there are abuses occurring then rules should be directed at the abuse, without eliminating
this important individual protection. Too, if there are real issues between a legal
practitioner and a sitting judge there must be an avenue for redress. A lawyer should not
have to leave the community to practice law. Most important, litigants should not suffer
from poor bench-bar relationships. We all have a duty to ensure the judicial process
works for everyone.

For background, Rob has invoked the rule on two occasions over a 39 year career.
Phil has never invoked the rule over that same time. When the senior members of the
WTLA Board were polled, their collective use of the rule was less than a dozen. For
most counsel, the rule is rarely invoked. When it is invoked a real potential for injury is
perceived by counsel or the client. Under those circumstances confidence in the entire
judicial system is promoted by use of the peremptory challenge.

The Wyoming Legislature has always been supportive of the District Courts.
Over the recent years at least five new district court judge positions have been created by
the Wyoming Legislature. This support has taken place even in the face of judicial
surveys showing that several judicial districts are under capacity. The WTLA has
supported every request made by the Supreme Court and the Judicial Conference for new
positions. It is strongly submitted that the Legislature’s support for new judges is in part
to ensure that citizens have access to unbiased and fair judges for resolution of their
controversies.

It is disheartening for the WTLA to learn that the Judicial Conference supports the
elimination of this important protection for Wyoming residents finding themselves in
litigation. During the contentious effort to unify the Court System in Wyoming members
of the bar and Wyoming Legislature opposed elimination of the constitutional
independence of the District Courts for the protection of litigants. It opposed a unified
court system rejected by the framers of our Constitution. Our Constitutional Convention
recognized that Wyoming’s small size and friendships would not lend itself to a one-size-
fits all, top-down judiciary. We want strong individual judges. But that comes at a price.
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During the debate over Court Reorganization the Supreme Court declared it had little
authority to address complaints directed at District Court Judges. It alluded to what it
believed were legitimate disputes raised by the legal bar. Our protected system of
independence leaves very little opportunity for a practitioner to find relief from a
perceived bias. There will be times when a strong individual judge is not the fairest
judge for a citizen. The Wyoming Legislature has blessed the judiciary with enough
district court judges to address these infrequent needs of its citizens.

To address this issue, it was promised that the Judicial Conference would
implement an internal procedure to receive and address complaints by members of the
bar. The WTLA wonders how effective the procedure has been and believes that the
Supreme Court should require the Judicial Conference to effectively honor its obligation
to provide appropriate intervention and relief before attacking the safeguards provided to
protect Wyoming citizens.

The Peremptory Challenge Rule has come under attack many times. Each time
the Rule has survived under the scrutiny of comments and debate from both the Bench
and the Bar. Together we have always come to a solution that protects individual
litigants. We have always strengthened the perception of absolute judicial fairness. The
WTLA submits this approach demands solutions that addresses bench-bar relationships
while insisting that litigants are able to select the attorneys of their choosing all the while
knowing they will have a fair trial.

Just as some of our Members have written individually, and we restate some of
those positions here, the Executive Committee of the WTLA would like to see factual
data that supports the broad charges in the Resolution. To the extent the Rules Advisory
Committee makes any review of Rule 40.1(b), it would be instructive to obtain and share
some basic information.

. By year, how many civil cases are filed in our state district courts.
. By year, how many Rule 40.1(b) motions have been filed.
. Without reference to name or bar number but by some anonymous

designation, how many of those motions are filed by particular lawyers. It
would be good to know how many lawyers are filing the motions and---as
to particular (anonymous) lawyers---how many motions they file.

. Without reference to name or bar number but by some anonymous
designation, how many of the motions are filed against particular judges.
That data should then also be compared with the data for the designation of
the particular lawyer. Gross statistics are not very helpful to a reasoned
analysis. The Advisory Committee may want to know how many motions
have been filed against a particular judge but it would also be germane to
know whether that gross number clusters around a limited number of
lawyers---and then to have some understanding as to the potential reasons
that the motions may be filed by the lawyers.
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The WTLA does not condone abuse of the Rule. Rather, it advocates for an
approach that can address problems alleged in the Judicial Conference Resolution related
to the invocation of Rule 40.1(b) while continuing to promote fairness for all Wyoming
citizens. The WTLA and its most seasoned members want the Committee, Board and the
Courts to understand that these issues and the need for the Rule are real, and they cannot
be addressed by the elimination of the Rule.

On behalf of the members of the WTLA, we offer alternative approaches:

1. The Supreme Court should insist that the Judicial Conference establish a
review committee to permit attorneys to lodge grievances relating to
persistent bias. The Bench-Bar Committee should have a role to investigate,
address and resolve bench-bar bias;

2. If it is determined that the attorney is engaged in abuse of the Rule, the
matter should be referred to the Wyoming State Bar counsel for investigation
under normal rules.

The WTLA sincerely believes we are all here to serve the public. Most
importantly, we serve real citizens with unique problems. Our goal is to protect the
delivery of fair justice to each and every citizen. We do not support, and hope you will
not support, the elimination of a rule that has served most of us very well for many years.
If there are abuses, let us work together to address them.

Thank you for your attention, time and thoughtful consideration. We attach for
your consideration anecdotal comments from several experienced WTLA members
worthy of your consideration explaining real life issues solved by tempered use of the
rule and their support of the continued existence of the Rule.

Sincerely,
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Rob Shively

T A AT el

Phil Nicholas
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ANECDOTAL COMMENTS FROM WTLA MEMBERS

I practice in multiple jurisdictions. None is like Wyoming. Nowhere else do the judges
and juries know the witnesses, attorneys, and litigants before trial begins. This is a unique rule,
for a unique state. Wyoming litigants deserve this protection.

We all know that Wyoming is a relatively small, close-knit state, and lawyers have had clients
say things like, “I don’t personally know the Judge, but the Judge [goes to my family’s church,
knows a friend, co-worker, family member, etc., met me casually in x, y, or z setting]. 1 just
don’t want to put myself or the Judge in the position of deciding my case.” In larger
jurisdictions there is more anonymity and less chance that a client will be somehow connected to
or know the Judge or the Judge’s family. It is important to these clients that another Judge be
assigned.

Peremptory disqualification is important when a client has indirect connections to the
Judge in the community. While not rising to the level needed to request recusal or have the
appearance of impropriety, there are many times that a client is not comfortable with a Judge due
to community connections.

Judges are human. Judges enjoy some lawyers who appear before them, have neutral
feelings towards most lawyers, and dislike a minority of the lawyers who practice in their courts.
Despite their best efforts, some judges convey that distaste. If a lawyer has had a bad experience
with a judge, for whatever reason, the rule gives that lawyer’s other clients the opportunity to
keep the lawyer on as counsel but draw a different Judge who might have more neutral feelings
towards the lawyer. It would preserve the appearance of justice and impartiality in the event of
an adverse outcome. If the rule did not exist, it would be the lawyer’s ethical duty to disclose the
unpleasant interactions he or she had with that Judge, and the client might be forced to hire
“second choice” counsel at greater cost and inconvenience. In short, the rule realistically
accounts for the humanity in judges and practicing attorneys, and allows conflict avoidance and
the appearance of impartiality without formal conflict.

There is no real oversight on local practices, timeliness of decisions, docket management,
demeanor, clarity, decisiveness, objectivity, and the myriad other hallmarks of good judging. If
the Committee is tempted to accuse lawyers of “abusing” the rule by disqualifying a particular
Judge every time, the Committee should give equal consideration to the possibility that the Judge
being disqualified “every time” is not doing a good job. Judges are to be respected, for certain,
but not to the point where they are perceived as beyond reproach. The rule, simply put, is a way
to protect clients from Judges who possibly should not be on the Bench, or at least should receive
some training or oversight. Obviously, the clients (customers) come first. These cases are
deeply important and often life-altering. It is not necessarily a bad thing to let the Bar express a
lack of confidence in a Judge by invoking the peremptory disqualification rule.

The Rule is wise. It is tempting to argue that lawyers are “abusing” the Rule, but there is
a countervailing argument that the Rule is beyond abuse. Lawyers represent clients who have
important interests at stake. Lawyers are obligated to advance their clients’ interests. Lawyers
who invoke this rule must do so for only this reason. The Committee should not strip away these
protections historically afforded to Wyoming litigants.
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ROBERT P. SCHUSTER, P.C.
ATTORNEY AT LAW

July 11,2018

Via Federal Express

The Honorable Kate M. Fox
Wyoming Supreme Court
2301 Capitol Avenue
Cheyenne, Wyoming 82002

Re: Resolution of the Wyoming District Court Judges’ Conference
Dear Justice Fox:

I am writing to you in your capacity as Chairperson of the Permanent Rules Advisory Committee.
I received a copy of the Resolution of the Wyoming District Court Judges’ Conference dated April
26, 2018, The Executive Director of the Wyoming State Bar has requested comments regarding
the Resolution---and it is for that purpose that I write to you.

During the course of my career, I believe I have only used Rule 40.1(b)---or otherwise filed a
motion for peremptory disqualification---on two occasions. While I have used it infrequently, I
believe it to be an important rule for clients, for lawyers, for judges, and for our judicial system.
That belief is influenced---in part---because the former procedure for requiring a recitation of
causes for recusal was unseemly and insensitive, probably resulted in an exaggeration of those
causes, was discourteous to the judges, and made our judicial system seem less dignified.

There are many reasons that a particular judge should not hear a particular case. Sometimes it may
have to do with a perceived relationship between the judge and the clients (whether on either side).
Sometimes it may have to do with a perceived relationship between the judge and counsel (whether
on either side). Judges are---in fact---human and Rule 40.1(b) acknowledges that humanity.

The Resolution is surprising both for its broad charges as well as its lack of factual data. Nowhere
in the Resolution is any data presented regarding the frequency of filing Rule 40.1(b) motions or
any other data that would support the assertions made in the Resolution. To the extent the Advisory
Committee makes any review of the Rule, it would be helpful to obtain some basic information.

By year, how many civil cases are filed in our state district courts.
By year, how many Rule 40.1(b) motions have been filed.

e Without reference to name or bar number but by some anonymous designation, how many
of those motions are filed by particular lawyers. It would be good to know how many
lawyers are filing the motions and---as to particular (anonymous) lawyers---how many
motions they file.

o Without reference to name or bar number but by some anonymous designation, how many
of the motions are filed as against particular judges. That data should then also be
compared with the data for the designation of the particular lawyer. Gross statistics are not
very helpful to a reasoned analysis. The Advisory Committee may want to know how

BRADLEY L. BOOKE ¢ OF COUNSEL

250 VERONICA LANE, SUITE 204 P.O.BOX 13160 JACKSON, WYOMING 83002
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many motions have been filed against a particular judge but it would also be germane to
know whether that gross number clusters around a limited number of lawyers---and then
to have some understanding as to the potential reasons that the motions may be filed by the
lawyers.

The Resolution claims that there are “wholesale abuses” yet there is no data to support that
assertion. It states that five judges in four judicial districts “had attorneys who regularly
disqualified that judge from all cases assigned to that particular judge.” As an initial matter---
without further information---that practice might be perfectly understandable. To the extent an
attorney and a judge have a flawed relationship that might affect the outcome of a case, it would
be naive to think that the relationship can temporarily be healed during the course of the
proceedings. Under those circumstances, there could be good reason for an attorney to have a
uniform practice. The point is that those circumstances are not known and are not presented in
any fashion by the Resolution.

Fortunately, we have structural procedures that allow us---as a Bar---to make inquiry regarding
issues raised by the Resolution. There is nothing that is per se improper for an attorney to swear a
particular judge off every one of his or her cases. It is certainly irregular but---on its face---it is
not condemnable which is the very reason for the adoption of Rule 40.1(b) in the first instance.
There would be two sides to that inquiry---but it is an inquiry that is entirely unaddressed by the
Resolution. '

e There may be reason for Bar Counsel to make inquiry of the lawyer to determine the
rationale for the repeated motions to determine whether or not there would be any
impropriety in filing the motion---which, frankly, I would think would be exceedingly rare.

o There may be reason for the Judicial Supervisory Commission to make inquiry of a judge
who is being routinely sworn off to determine whether there are matters that should be
addressed about the judge’s performance.

The Resolution quoted from a 2013 Supreme Court order that concerned criminal and juvenile
cases. The 2013 order discussed unnecessary travel costs and the orderly management of District
Court dockets. There is no indication that any study has been undertaken to determine whether or
not the use of Rule 40.1(b) is causing unnecessary travel costs, or other expenses, or otherwise
affecting the orderly management of District Court dockets. If the assertion is made, then the study
should be undertaken. In some instances, travel costs may be greatly reduced if the judge who has
been sworn off sits in a remote part of the district and the case is assigned to a more centrally
located judge. But the larger point is that the issues surrounding Rule 40.1(b) are issues that are
central to fairness in our judicial system---to clients, attorneys, and judges alike. That judicial
system should not be distorted out of concern for unnecessary travel costs.

The Resolution states that “it is common for attorneys in some Districts to swear off a judge before
the attorney even knows if the case is assigned to that judge.” Several matters deserve mention.

o The Rule provides a five-day limit within which to file the motion. If an attorney is sending
a complaint for filing to a city in which he or she does not reside, the assignment will be
made by the regular process in the Clerk’s office after that office has received the complaint
that has either been mailed or Federal Expressed. If the attorney, then, discovers that the
case has been assigned to a judge with whom he or she has conflict, then there is a very
limited period of time within which that attorney can mail, Federal Express, or drive the
motion to the Clerk’s office. There can be good reason, therefore, to send the motion with
the complaint.
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e The Resolution provides no facts or data regarding this assertion, simply saying “it is
common for attorneys in some Districts.” (emphasis added). How often does this happen,
with how many attorneys, and with how many judges?

e [ am not sure why the issue is even raised by the Resolution. So what? Particularly because
Rule 40.1(b) motions are non-accusatory and---by design---are pleadings that do not
require any negative statements regarding the judge, the motions are benign. What harm
is there if the file contains a Rule 40.1(b) motion that was mooted by the fact that the case
ended up not being assigned to the judge mentioned in the motion?

Rule 40.1(b) was wisely added to the Wyoming Rules of Civil Procedure. The former practice of
requiring an enumeration of causes was unseemly. The Rule provides substantial benefit for
clients, lawyers, and judges---and enhances the integrity of our judicial system. It should be
maintained. But if it is to be examined, it should be examined with actual, complete facts and data.

Thank you.
Sincerely,

RIS LA

Robert P. Schuster
Robert P. Schuster, P.C.
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LAW OFFICE

BRADLEY L. BOOKE
BY EMAIL: swilkinson@wyomingbar.org

July 6, 2018

Permanent Rules Advisory Committee, Civil Division
Wyoming State Bar

c/o Sharon Wilkinson

Executive Director

Box 109

Cheyenne, Wyoming 82003

Re: COMMENT ON APRIL 26, 2018 RESOLUTION (“THE RESOLUTION™) OF
WYOMING DISTRICT COURT JUDGES’ CONFERENCE CONCERNING
PEREMPTORY DISQAULIFICATION [SIC] OF JUDGES IN CIVIL MATTERS

Rule 1 of the Wyoming Rules of Civil Procedure provides that the rules “should be
construed, <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>